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Neither  the  First  Amendment  nor  the  common  law  provides 

access  to  meetings  of  state  or  local  governing  bodies  to  the 

press  and  public.   Hence,  access  can  be  obtained  only  through 

statutes.   The  50  states  enacted  open  meetings  or  "sunshine" 

laws  designed  to  guarantee  the  rights  of  the  public  to  attend 

meetings  of  governmental  bodies.   The  statutes  describe  which 

officials  and  agencies  are  subject  to  the  law,   provide 

definitions   of   key   terms   such   as   "meeting,"   "official 

business,"  and  "governmental  agency,"  and  often  explain  how  an 

agency  may  close  a  meeting  and  under  what  conditions  closure 

is  allowed.   Every  state  provides  a  mechanism  to  enforce  the 

open  meetings  law,  but  the  enforcement  provisions  vary  widely 

in  breadth  of  coverage  and  in  the  types  of  remedies  available 

to  prosecutors  or  citizens  seeking  to  enforce  the  law's 

requirements.   This  study  reviews  the  enforcement  provisions 


of  state  open  meetings  laws  in  an  effort  to  determine  whether 
the  provisions  advance  the  principles  of  open  meetings  laws. 
The  study  examines  the  various  open  meetings  statutes, 
analyzes  judicial  opinions  interpreting  the  statutes  and 
presents  the  findings  of  a  pair  of  surveys  designed  to  measure 
enforcement  activity.  The  study  critiques  the  current 
enforcement  structure  by  analyzing  the  provisions  in  light  of 
the  major  philosophical  justifications  for  legal  punishment, 
and  provides  suggestions  for  reform  of  open  meetings  laws. 


CHAPTER  1 
ENFORCING  GOVERNMENT  IN  THE  SUNSHINE:   AN  INTRODUCTION 


Introduction 

Men  generally  abandon  the  most  important 
regulations  either  to  the  care  of  ordinary  common 
sense  or  to  the  discretion  of  persons  who  have  an 
interest  in  opposing  the  wisest  laws — laws  that 
is,  of  the  kind  that  naturally  promote  the 
universal  distribution  of  advantages  while  they 
resist  the  force  that  tends  to  concentrate  them  in 
the  hands  of  a  few,  placing  the  summit  of  power 
and  happiness  on  one  side,  and  on  the  other,  only 
weakness  and  misery.' 

Few  American  social  practices  are  as  troubling  as  legal 

punishment,  or  that  moment  when  the  state  invokes  its 

authority  to  inflict  physical  pain,  financial  deprivation, 

or  some  other  form  of  suffering  upon  those  found  guilty  of 

violating  society's  laws.   Legal  theorists  disagree  about 

the  morality  of  punishing  at  all.   Some  argue  that  legal 

punishment  is  no  more  than  institutionalized  revenge  and 

that  any  enlightened  society  should  reject  any  barbaric 

regression  to  the  past.'   Other  theorists  argue  that  we  must 

punish  if  society  is  to  retain  moral  order.   Those  who  favor 


'  Cesare  Beccaria,  On  Crimes  and  Punishments  7,  transl 
by  Henry  Paolucci  (Macmillan  1985) . 

-  On  punishment  as  institutionalized  revenge,  see  Rene 
Girard,  Violence  and  the  Sacred,  trans.  Patrick  Gregory 
(John  Hopkins  U.  Press  1977) .  Also  see  Karl  Menninger,  The 
Crime  of  Punishment  (Viking  Press,  New  York  1966) . 


punishment  argue  that  someone  who  is  rightly  condemned 
deserves  to  be  punished,  and  failure  to  punish  is  wrong. ^ 
In  other  words,  justice  demands  punishment. 

Officials  responsible  for  drafting  laws  must  grapple 
with  the  fundamental  question  of  punishment  as  society- 
attempts  to  thwart  misconduct.   In  instances  of  physical 
battery  or  even  murder,  the  justification  for  punishment  is 
much  easier  to  find  than  in  victimless  or  "white  collar" 
crime:   Retributive  theory  holds  that  society  must  "even  the 
score"  by  exacting  a  measure  of  physical  pain  or  confinement 
equivalent  to  the  victim's  pain;  utilitarians  accept 
punishment  to  further  the  general  welfare  by  increasing 
public  safety."*  Official  misconduct  and  public  corruption, 
however,  raise  more  difficult  questions  about  punishment  and 
its  justifications. 

State  open  meetings  laws,  or  "sunshine"  laws,  are  some 
of  many  laws  directed  exclusively  at  the  conduct  of  public 
officials  and  provide  a  useful  example  for  study  of  the 
justifications  for  legal  punishment  of  official  misconduct. 
Open  meetings  laws--legislation  requiring  public  officials 
to  conduct  public  business  in  open  meetings — have  long  been 


^  Robert  Nozick,  Philosophical  Explanations  370 
(Harvard  U.  Press  1981) . 

■*  C.W.K.  Mundle,  "Punishment  and  Desert,"  in  Grupp. 
ed. ,  Theories  of  Punishment.  66  (Indiana  U.  Press  1971) . 


3 

criticized  for  lacking  any  effective  enforcement 
mechanisins .  "*   Open  meetings  laws  are  present  in  a  variety  of 
forms  in  all  50  states  and  the  District  of  Columbia.   These 
laws  reflect  the  popular  democratic  notion  of  self- 
governance,  which  holds  that  citizens  must  have  access  to 
the  information  used  by  governmental  officials  to  formulate 
policies  and  enact  laws. 

While  the  First  Amendment  protects  the  right  to  publish 
information  about  government,  it  offers  no  guarantee  of 
access  to  that  information  or  to  the  deliberations  of  public 
bodies.   The  U.S.  Supreme  Court  has  never  extended  the  First 
Amendment  right  of  access  beyond  criminal  trials  and  has 
never  considered  any  constitutional  right  of  access  to 
governmental  meetings.   The  common  law  likewise  provided  no 
affirmative  right  of  access  to  governmental  proceedings. 
Instead,  the  right  of  access  to  governmental  meetings  has 
been  fashioned  through  a  disparate  collection  of  state  and 
federal  laws  that  vary  in  effectiveness  and  scope.   Thus, 


■  See,  e.g..  Invalidation  as  a  Remedy  for  Violation  of 
Open  Meetings  Statutes:  Is  the  Cure  Worse  than  the  Disease?" 
20  U.  San.  Fran.  L.  Rev.  163  (1986) ;  Bradley  J.  Smoot  and 
Louis  M.  Clothier,  "Open  Meetings  Profile:  The  Prosecutor's 
View,"  20  Washburn  L.J.  241  (1980-1981);  Note,  "The  Iowa 
Open  Meetings  Act:  A  Lesson  in  Legislative  Ineffectiveness," 
62  Iowa  L.  Rev.  1108  (1977);  Note,  "Open  Meeting  Statutes: 
The  Press  Fights  For  the  Right  to  Know,"  7  5  Harv.  L.Rev. 
1199  (1962). 
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open  meetings  laws  are  the  public's  only  means  for  ensuring 
access  to  governmental  meetings. 

Like  other  statutory  laws,  state  open  meetings  laws 
provide  the  courts  with  enforcement  mechanisms  to  punish 
officials  who  violate  them.   Typically,  open  meetings  laws 
provide  for  civil  and  criminal  penalties  against  public 
officials  who  commit  violations,  writs  of  mandamus  or 
injunctive  relief,  invalidation  of  governmental  action,  or 
other  sanctions. 

The  effectiveness  of  the  various  enforcement  sanctions, 
however,  depends  to  some  degree  upon  the  willingness  of 
local  or  state  prosecutors  to  indict  their  political 
brethren  for  violating  the  law  and  upon  the  judicial 
interpretation  of  the  enforcement  provisions.  Most  states, 
however,  have  been  reluctant  to  reguire  certain  remedies  for 
statutory  violations.  A  few  state  legislatures  have  limited 
the  judiciary's  freedom  to  exercise  discretion  in  fashioning 
or  denying  relief  under  open  meetings  laws.''   The  result  is 
a  wide  disparity  in  the  use  of  enforcement  sanctions  to 
punish  public  officials  who  violate  state  open  meetings 
laws. 

The  purpose  of  this  study  was  to  analyze  the  various 
remedies  provided  by  state  open  meetings  laws  to  determine 


^   William  Plater,  Statutory  Violations   and  Equitable 
Discretion,    70  Cal.  L.  Rev.  524,  533  (1977). 
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how  they  are  enforced.   Current  methods  for  enforcing  open 
meetings  laws  were  evaluated  against  the  backdrop  of  the 
major  theoretical  justifications  of  open  government,  and 
cases  interpreting  enforcement  sanctions  were  reviewed  to 
identify  judicial  trends  between  the  states.   By 
highlighting  the  strengths  and  weaknesses  of  the  various 
enforcement  sanctions,  the  study  will  illustrate  the 
potential  for  enforcement  provisions  designed  to  further  the 
goals  of  open  meetings  laws. 

Theoretical  Framework 
Despite  the  lack  of  clear  judicial  support  for  a  First 
Amendment  right  of  access  to  governmental  meetings,  the 
principle  enjoys  broad  support  in  First  Amendment  theory. 
Like  the  right  to  publish,  many  scholars  have  linked  the 
right  of  access  to  governmental  meetings  to  the  democratic 
principles  of  self-governance  and  public  scrutiny.^  While 
their  arguments  often  differ,  a  central  theme  emerges  from 
the  writings  of  prominent  First  Amendment  scholars: 
Democratic  citizens  must  have  access  to  governmental 
proceedings  in  order  to  fully  participate  in  the  governing 
process.   As  Professor  Alexander  Meiklejohn  noted,  citizens 


^  Thomas  Emerson,  "Legal  Foundations  of  the  Right  to 
Know,"  1976  Wash.  &  Lee  U,  L.  Rev.  1;  Jerome  Barron,  Freedom 
of  the  Press  for  Whom  (1973);  Note,  "The  Rights  of  the 
Public  and  Press  to  Gather  information,"  87  Harv.  L.  Rev. 
1505  (1974) ;  Alexander  Meikel John,  "The  First  Amendment  is 
an  Absolute,"  1961  Sup.  Ct,  Rev.  245. 
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who  are  denied  information  about  the  processes  of  government 

will  make  decisions  reflective  of  their  limited  knowledge.'* 

A  basic  theoretical  rationale  for  freedom  of  expression 

was  first  developed  by  John  Milton,  the  English  essayist,  in 

1664.   In  an  essay  entitled  Areopaqitica  /  Milton  linked 

freedom  of  expression  to  the  search  for  truth.   Milton 

argued  that  English  licensing  laws  robbed  citizens  of 

knowledge  and  ideas  that  would  ultimately  lead  to  the 

discovery  of  truth.   Areopagitica  served  as  the  inspiration 

for  Thomas  Paine,  author  of  the  renowned  and  revolutionary 

Common  Sense,  who  argued  that  without  the  ability  to  observe 

the  workings  of  government,  the  concept  of  representative 

government  would  surely  fail.   In  The  Rights  of  Man,  Paine 

explained  why  representative  government  depends  upon  the 

ability  of  the  citizenry  to  monitor  governmental  decision 

making: 

In  the  representative  system,  the  reason  for 
everything  must  publicly  appear.   Every  man  is  a 
proprietor  in  government,  and  considers  it  a 
necessary  part  of  his  business  to  understand.   It 
concerns  his  interest  because  it  affects  his 
property. '" 


^   Alexander  Meiklejohn,  Free   Speech    26  (1948)  . 

''  John  Milton,  Areopagitica,  in  3  2  Great  Books  of  the 
Western  World  (1952) . 

'"  Thomas  Paine,  The  Rights  of  Man  38  (Oxford  rev.  ed. 
1984)  . 


The  writings  of  James  Madison  and  Thomas  Jefferson 
support  Paine 's  sentiments,  if  for  different  reasons. 
Madison  based  his  support  for  citizen  involvement  in 
governmental  decision-making  processes  on  essential 
differences  between  the  British  government  and  the  American 
constitutional  system.   In  England,  Madison  noted,  the  King 
ruled  the  people.   But  in  the  United  States,  the  people,  not 
the  government,  possessed  "the  absolute  sovereignty"  and 
placed  the  legislative  as  well  as  the  executive  branch  under 
limitations  of  power  by  constitutions  that  were  superior  to 
legislative  acts."   Because  the  people  controlled  the 
government,  a  wide  latitude  for  public  criticism,  aided  by 
an  aggressive  press,  was  necessary  to  guard  against  abuses 
of  power. '- 

Jefferson  viewed  the  press  primarily  as  a  conduit  of 

governmental  information,  informing  the  electorate  of  the 

byzantine  inner  sanctum  of  government  operations: 

The  people  are  the  only  censors  of  their 
governors;  and  even  their  errors  will  tend  to  keep 
these  to  the  true  principles  of  their 
institutions.  .  .  .  The  way  to  prevent  these 
irregular  interpositions  of  the  people,  is  to  give 
them  full  information  of  their  affairs  through  the 
channel  of  the  public  papers,  and  to  contrive  that 
those  papers  should  penetrate  the  whole  mass  of 
the  people. 


"  Leonard  W.  Levy,  The  Emergence  of  a  Free  Press 
(1985) ,  at  316. 

'2  Id.  at  317. 


Tunis  Wortman,  a  New  York  lawyer  and  preeminent 
revolutionary  thinker,  advanced  the  concept  of  democratic 
sovereignty  to  include  the  right  of  access  to  government 
information.   In  A  Treatise  Concernincf  Political  Enquiry, 
and  the  Liberty  of  the  Press . '^  Wortman  outlined  his 
philosophic  approach  to  freedom  of  expression.   First,  he 
argued  that  government  was  founded  for  the  good  of  the  whole 
people  to  secure  their  liberties.   From  the  right  of  the 
people  to  dissolve  their  government  whenever  public  opinion 
demands  revolution,  Wortman  implied  that  the  people  possess 
an  unlimited  right  to  gather  information  to  form  political 
opinions:   "There  is  no  natural  right  more  perfect  or  more 
absolute  than  that  of  investigating  every  subject  which 
concerns  us."'^  Wortman  argued  that  government  should 
provide  "such  information  to  the  public  as  may  enable  them 
to  form  a  correct  estimate  of  things."'"   By  providing 
information  to  the  public,  Wortman  argued  that  the 
government  could  prevent  revolutions  by  frustrating 
government  attempts  at  "military  despotism"  and  by 
encouraging  intellectual  debate.'* 


"   A  Treatise  Concerning  Political  Enquiry,  and  the 
Liberty  of  the  Press.  Leonard  W.  Levy,  ed.  (1970) ,  at  28-29. 

'^  Id.  at  33. 

'■^  Id.  at  159-160. 

'*  Id. 
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Modern  First  Amendment  scholars  linked  the  traditional 
arguments  for  free  speech  to  arguments  for  self-government 
as  a  justification  for  access  to  governmental  processes. 
According  to  Meiklejohn,  a  central  purpose  of  the  First 
Amendment  is  to  protect  the  right  of  the  people  to  fully 
participate  in  their  governance.   Meiklejohn 's  "self- 
governance"  theory  uses  as  its  cornerstone  the  traditional 
town  meeting.   Since  the  town  meeting,  and  hence  democratic 
governance,  is  convened  to  decide  matters  of  public  policy, 
"the  voters  must  be  made  as  wise  as  possible."'^   This 
requires  that  all  facts  and  interests  relevant  to  the 
problem  be  fully  and  fairly  presented  to  the  meeting  so  that 
"all  the  alternative  lines  of  action  can  be  wisely  measured 
in  relation  to  one  another."'** 

Another  theoretical  justification  for  access  to 
government  information  is  Professor  Vincent  Blasi's 
"checking  value"  theory.'''   Blasi  placed  primary  emphasis  on 
the  role  of  the  First  Amendment  in  allowing  the  public 
access  to  the  actions  of  public  officials.   The  checking 
value,  argued  Blasi,  is  effective  only  if  the  public  can 


'^  Meiklejohn,  Free  Speech  and  its  Relation  to  Self- 
Government .  15-16  (Oxford  1948) . 

'*•  Id.  at  16. 

'"^  Vincent  Blasi,  "The  Checking  Value  in  First  Amendment 
Theory,"  1977  Am.  Bar  Found.  Res.  Jrl.  521,  529-66. 
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gain  access  to  government  activities  and  freely  report  their 
observations.   Blasi  was  quick  to  qualify  the  access  right 
where  secrecy  is  required  for  privacy  or  for  government 
efficiency,  yet  the  checking  value  provides  strong 
theoretical  support  for  a  right  of  access  to  governmental 
meetings  as  the  primary  means  by  which  the  public  can  keep 
tabs  on  the  deliberative  process  of  government. 

First  Amendment  scholar  Thomas  Emerson  stressed  the 
importance  of  access  to  government  information  as  part  of  a 
"safety  valve"  to  allow  the  public  to  vent  its  frustration 
with  government  through  participation  in  the  system. 
According  to  Emerson,  a  society  functioning  with  broad 
discussion  on  public  issues  is  more  stable  because  everyone 
has  a  part  in  the  decision-making  process.'"   Emerson  argued 
that  without  access  to  government  information,  the  citizenry 
will  lack  the  "interest,  understanding,  independence  and 
maturity"  that  are  essential  for  open  (but  peaceful)  debate 
on  all  issues.-'   Thus,  access  to  governmental  proceedings 
could  provide  a  framework  in  which  the  conflict  necessary  to 
the  progress  of  a  democratic  society  can  take  place  within  a 
system  designed  to  encourage  self -governance. 


^"  Thomas  Emerson,  The  System  of  Freedom  of  Expression  7 
(1970) . 

-'  Ibid.  ,  at  650-51. 
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The  theories  cited  above  offer  some  of  the 
justifications  for  a  right  of  access  to  governmental 
meetings.   Access  laws  allow  citizens  to  search  for  the 
truth,  providing  a  way  for  voters  to  gain  the  information 
needed  for  efficient  self -governance.   In  addition,  access 
furthers  the  checking  value  by  providing  the  public  with  a 
mechanism  for  monitoring  the  decision-making  processes  of 
government  agencies.   Finally,  public  access  can  serve  as 
part  of  a  safety  valve,  ensuring  that  citizens  have  a  say  in 
the  decision-making  process.   For  these  reasons,  the  50 
states  and  the  District  of  Columbia  have  enacted  laws 
designed  to  guarantee  a  right  of  access  to  most  governmental 
meetings.   These  open  meetings  or  sunshine  laws  attempt  to 
reconcile  the  competing  interests  of  public  access  and 
government  efficiency  by  establishing  statutory  requirements 
for  public  officials. 

The  Theoretical  Foundations  of  Legal  Punishment 

All  state  open  meetings  laws  provide  enforcement 
provisions  designed  to  punish  violations  of  the  law.   Some 
focus  on  correcting  the  illegal  governmental  action,  while 
others  punish  individual  officials  responsible  for  the 
illegal  closed  meeting.   To  determine  whether  the 
enforcement  provisions  of  open  meetings  laws  are  fulfilling 
the  ideals  of  open  government,  one  must  examine  the  role  of 
equitable  relief  and  legal  punishment  both  in  the  broad 
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context  of  the  judicial  system  and  in  the  more  narrow 
context  of  the  open  meetings  laws  themselves.   While  the 
various  theoretical  foundations  of  access  laws  shed  light  on 
the  interests  advanced  by  open  meetings  laws,  an  inquiry 
into  the  theory  of  legal  punishment  could  help  lawmakers 
understand  which  types  of  enforcement  provisions  best 
advance  the  goals  of  access  laws.   Analysis  of  the 
enforcement  provisions  in  light  of  the  competing  theories  of 
legal  punishment  illustrates  the  need  for  reasoned 
principles  for  enforcing  state  open  meetings  laws. 

Retributivism  and  utilitarianism  are  the  theories  that 
have  emerged  as  the  leading  doctrines  of  punishment.   There 
are  many  different  versions  of  each  doctrine,  but  each  can 
be  described  in  general  terms:   The  utilitarian  argues  that 
society  should  punish  only  when  doing  so  would  augment 
social  utility;  the  retributivist  argues  that  society  must 
punish  those  who  do  wrong,  even  if  doing  so  damages  social 
utility,  because  justice  requires  punishment.--   Utilitarian 
theory  views  punishment  as  a  forward-looking  measure  and 
insists  that  an  action  or  a  practice  is  justified  only  if 
its  future  benefits  outweigh  its  future  costs." 
Retributivist  theory  demands  conformance  to  legal 


-^  Mark  Tunick,  Punishment:  Theory  and  Practice  68  (U. 
Cal  Press  1992) . 

"  Id. 
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principles,  often  ignoring  the  future  benefits  and  costs. 
Each  theory  provides  a  distinct  basis  for  study  of  how  the 
states  punish  public  officials  who  violate  open  meetings 
laws. 

Utilitarian  and  retributivist  arguments  exist  for  all 
types  of  punishment.   For  example,  punishing  officials  who 
violate  open  meetings  laws  may  alter  the  future  behavior  of 
the  offender,  furthering  the  utilitarian  concept  of  societal 
good.   Other  officials  who  witness  the  prosecution  of  a 
colleague  may  refuse  to  meet  secretly  in  violation  of  the 
law,  thus  furthering  the  utilitarian  goal  of  deterrence. 
Retributivists  likely  would  agree  that  punishment  for  open 
meetings  law  violations  provides  societal  benefits  but 
reguire  no  social  utility  to  justify  punishing  officials  who 
violate  the  law. 

It  remains  unclear,  however,  whether  the  current 
enforcement  mechanisms  of  open  meetings  laws  accomplish  the 
utilitarian  goals  of  social  utility  and  deterrence. 
Likewise,  retributivists  likely  would  be  frustrated  by  the 
inability  of  citizens  and  prosecutors  to  successfully  bring 
actions  under  the  statutes.   The  initial  question  is  whether 
enforcement  of  open  meetings  laws  advances  either  doctrine. 
If  not,  the  sanctions  offer  little  hope  of  enforcing  the 
policy  goals  advanced  by  the  statutes. 

Definition  of  Terms 
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For  the  sake  of  clarity,  some  of  the  terms  used  in  this 
study  should  be  defined. 

Open  meetings  laws  or  sunshine  laws  refers  to  those 
state  statutes  that  require  governmental  agencies  to  meet  in 
public. 

The  right  of  access  refers  to  the  public's  statutory 
right  to  attend  governmental  meetings.   Access  rights  in 
most  states  are  limited  to  statutory  requirements. 

Enforcement  sanctions  or  enforcement  provisions  refer 
to  the  legal  remedies  contained  in  state  open  meetings  laws. 

Injunction  refers  to  an  order  from  a  court  telling  a 
person,  corporation,  or  governmental  body  to  perform  or 
refrain  from  some  act,  such  as  holding  closed  meetings.   An 
injunction  is  an  equitable  remedy,  or  a  remedy  that  seeks  to 
restore  rights  lost  by  violation  of  the  statute.-'' 

Writ  of  mandamus  refers  to  a  writ  issued  from  a  high 
court  to  a  lower  court  or  to  a  municipal  corporation  to 
restore  a  right  that  has  been  illegally  deprived." 

Declaratory  judgment  refers  to  a  prospective  ruling 
from  the  court  on  whether  a  certain  procedure  will  violate 
the  open  meetings  law.-'' 


^"^  Black's   Legal   Dictionary    (rev.  ed  1993) 
"  Id. 
'-'   Id. 
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Invalidation  refers  to  a  judicial  order  to  void 
decisions  made  during  governinental  meetings  found  in 
violation  of  the  state  open  meetings  law. 

Civil  penalties  refer  to  writs  of  mandamus,  declaratory 
judgments,  injunctions,  invalidation  of  governmental 
decisions,  fines,  or  other  damages  sought  in  legal  actions 
filed  by  prosecutors  or  individual  citizens. 

Criminal  penalties,  including  criminal  sentences  and/or 
fines  and  removal  from  office,  must  be  initiated  by 
government  prosecutors. 

Removal  provisions  refer  to  sanctions  contained  in  some 
state  open  meetings  laws  that  provide  for  the  removal  from 
public  office  of  certain  officials  convicted  of  open 
meetings  law  violations. 

Attorney's  fees  provisions  refer  to  statutes  providing 
for  reimbursement  of  legal  fees  and  court  costs  to 
successful  plaintiffs  and,  in  some  cases,  successful 
defendants. 

Purpose 

The  purpose  of  the  study  was  to  analyze  open  meetings 
laws  and  their  enforcement  provisions  to  determine  whether 
current  enforcement  provisions  reflect  either  of  the  major 
philosophies  of  legal  punishment--retributivism  and 
utilitarianism.   In  addition,  the  study  explored  whether  the 
current  enforcement  provisions  adequately  protect  the 
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people's  statutory  right  of  access  to  governmental  meetings. 
The  study  examined  the  extent  to  which  the  enforcement 
sanctions  of  state  open  meetings  laws  form  a  coherent  body 
of  law  that  protects  the  public's  right  of  access  to 
governmental  meetings.   It  also  examined  the  various 
sanctions  available  to  prosecutors  and  citizens  in  light  of 
the  philosophical  doctrines  of  legal  punishment. 

First,  by  comparing  current  enforcement  provisions  to 
both  the  policy  goals  of  state  open  meetings  laws  and  to  the 
goals  of  retributivism  and  utilitarianism,  the  study 
critically  analyzed  the  statutes  and  the  efforts  of 
prosecutors  to  enforce  the  statutes.   The  study  reviewed  the 
statutes  to  illustrate  the  differences  between  the  states  as 
to  coverage,  statutory  definitions,  and  other  variables  that 
can  play  a  role  in  enforcement. 

Second,  the  study  analyzed  judicial  interpretations  of 
open  meetings  enforcement  statutes.   The  judicial 
interpretation  of  open  meetings  enforcement  provisions  are 
important  because  the  courts  give  meaning  to  the  language  of 
the  various  sanctions.   Judicial  opinions  can  support 
enforcement  provisions,  allowing  prosecutors  and  members  of 
the  public  to  use  the  remedies  provided  by  the  statutes  to 
enforce  access  rights,  or  they  can  limit  the  use  of 
enforcement  provisions  through  narrow  interpretations  and 
reliance  on  common  law  principles. 
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Finally,  the  study  examined  the  views  of  prosecutors 
and  other  state  and  local  officials  charged  with  enforcing 
state  open  meetings  laws.   Through  a  survey  of  state  and 
local  prosecutors  and  case  studies,  the  study  provides  a 
first-hand  account  of  current  open  meetings  enforcement 
efforts.   The  enforcement  structure  was  examined  to 
determine  whether  it  adequately  provides  for  citizen  and/or 
prosecutorial  action. 

Statement  of  Research  Questions 

The  study  will  seek  answers  to  the  following  research 
questions : 

1)  What  are  the  origins  of  state  open  meetings  laws? 

2)  What  sanctions  or  penalties  are  used  to  enforce 
open  meetings  laws? 

3)  How  have  state  open  meetings  law  enforcement 
provisions  been  interpreted  by  the  courts?  Are  there 
judicial  trends? 

4)  What  is  the  current  state  of  open  meetings 
enforcement,  as  described  by  the  prosecutors  themselves? 

5)  What  are  the  theoretical  justifications  of  legal 
punishment,  and  what  justifications  exist  for  civil  or 
criminal  punishment  for  violations  of  open  meetings  laws? 

6)  Which  enforcement  provisions  best  advance  the 
interests  of  open  government  while  conforming  with 
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retributive  or  utilitarian  theoretical  justifications  for 
legal  remedies? 

Methodology 

Legal  research  techniques,  survey  research  techniques, 
and  case  studies  were  employed  to  explore  the  enforcement  of 
state  open  meetings  laws.   Statutory  and  case  law  analysis 
was  emphasized,  although  secondary  source  material  was  used 
to  provide  anecdotal  support  for  the  state  case  studies,  to 
trace  the  historical  development  of  state  open  meetings 
laws,  and  to  chronicle  legal  developments  in  the  various 
states.   The  bulk  of  the  secondary  source  materials  came 
from  law  reviews,  mass  communication  journals,  and  books 
written  by  media  and  legal  scholars.   In  addition,  secondary 
source  materials  including  books,  treatises  and  journal 
article  were  used  to  review  the  literature  on  the  theory  of 
legal  punishment. 

Both  manual  and  computer  research  techniques  were  used 
in  this  study.   The  Lexis  database  served  as  a  case-finding 
device,  using  a  variety  of  descriptive  terms  to  identify 
relevant  cases.   Other  research  tools  included  digests, 
treatises,  Sheppard ' s  Citations,  and  compilations  of 
attorneys  general  reports.   Most  of  this  study's  statutory 
analysis  was  based  on  documents  found  in  the  Legal 
Information  Center  in  Library  West  at  the  University  of 
Florida  and  through  independent  sources  of  information  such 
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as  the  National  Association  of  State  Governments  and  the 
Center  for  State  Courts. 

Data  on  state  enforcement  efforts  were  collected 
through  a  two-part  survey.   First,  the  attorneys  general  of 
the  50  states  and  the  District  of  Columbia  were  asked  to 
provide  information  regarding  enforcement  procedures.   The 
survey  instrument  was  used  to  conduct  telephone  interviews 
with  31  state  attorneys  general;  the  remainder  responded  by 
means  of  a  two-page  faxed  survey  sheet.   The  survey  data 
were  used  to  eliminate  states  in  which  prosecutors  have  no 
enforcement  powers,  and  a  sample  of  more  than  1,100 
prosecutors  with  enforcement  power  under  their  states'  open 
meetings  laws  was  generated. 

Finally,  case  studies  of  three  states  were  conducted 
using  secondary  source  materials,  statutory  and  case  law 
analysis,  and  interviews  with  attorneys  general, 
prosecutors,  and  officials  with  open  government  groups.   The 
states  studied  were  selected  either  for  their  strong  history 
of  open  meetings  enforcement  or  for  the  state's  historical 
inability  to  enforce  the  open  meetings  law. 
Review  of  Literature 

The  literature  on  state  open  meetings  laws  underscores 
the  need  for  comparative  works  examining  the  various  state 
statutes.   Legal  scholars  have  written  extensively  on  the 
public's  right  to  attend  governmental  meetings  and  on  the 
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various  state  open  meetings  laws.   Most  of  the  scholarly 
literature  in  the  area  of  state  open  meetings  laws,  however, 
has  concentrated  on  the  various  exemptions  to  the  laws  or  on 
the  continuing  debate  over  the  existence  of  a  First 
Amendment  right  of  access  to  governmental  meetings.   In 
addition,  many  of  the  legal  articles  written  on  individual 
state  statutes  reflect  the  authors'  arguments  for  or  against 
certain  provisions  of  open  meetings  laws.   The  result  is  a 
lack  of  scholarly  attention  given  to  state-by-state  analysis 
of  the  laws  and  to  dispassionate  analysis  of  their  judicial 
interpretation . 

The  first  noteworthy  scholarship  on  the  issue  of  access 
to  government,  Harold  Cross'  The  Right  to  Know,-^  continues 
to  serve  as  the  primary  source  of  historical  documentation 
of  the  freedom  of  information  movement  in  the  1950s.   Cross' 
work  serves  a  twofold  purpose:   chronicling  the  rise  of  the 
open  government  movement  and  providing  detailed  arguments 
for  laws  requiring  public  officials  to  open  their 
proceedings  to  the  public.   The  author's  arguments  in  favor 
of  open  government  are  no  less  important  to  the  debate  over 
the  modern  enforcement  of  open  meetings  laws  than  they  were 
to  the  debate  leading  to  the  enactment  of  the  federal 
Freedom  of  Information  Act  and  the  federal  Sunshine  Act. 


-^  Harold  Cross,  The  People's  Right  to  Know.  (1953) 
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Other  discussions  of  the  democratic  principles 
underlying  access  to  governmental  proceedings  include  Alan 
Wiggins'  important  treatise  on  the  competing  interests  of 
freedom  and  government  efficiency,  Freedom  or  Secrecy,-'^ 
Itzhak  Galnoor's  Government  Secrecy  in  Democracies.^''  and 
David  Wise's  The  Politics  of  Lying. ^"  Wiggins'  work  focuses 
on  the  conflict  between  the  openness  necessary  for 
democratic  self-governance  and  the  need  for  secrecy  that 
arises  in  certain  decision-making  scenarios.   Wiggins  argues 
that  secrecy  must  be  carefully,  explicitly  constrained  by 
statute  in  order  to  frustrate  official  secrecy.   The  book 
includes  many  examples  of  government  secrecy  that  have  had 
disastrous  outcomes  for  the  citizenry,  concluding  that  when 
secrecy  is  allowed  as  a  discretionary  measure,  officials  are 
likely  to  abuse  their  power  and  shut  out  the  public  from 
even  routine  decision-making  processes. 

Galnoor's  Government  Secrecy  in  Democracies  illustrates 
the  need  for  access  laws  by  discussing  open  government  laws 
in  different  democratic  societies.   Galnoor's  work  provides 
a  model  of  comparative  analysis,  as  he  moves  easily  from 


-*  Wiggins,  Freedom  or  Secrecy  (rev.  ed.  1974). 

^''  Itzhak  Galnoor,  ed..  Government  Secrecy  in 
Democracies  (N.Y.U.  Press  1977) . 

""'  David  Wise,  The  Politics  of  Lying  (Random  House 
1973)  . 
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country  to  country,  showing  how  different  governments  handle 
public  access  issues.   The  author  convincingly  demonstrates 
that  when  governments  do  not  provide  the  public  with  a 
statutory  right  of  access  to  governmental  proceedings, 
officials  often  elect  to  close  meetings  for  a  variety  of 
reasons. 

Wise  provides  a  fascinating,  if  often  one-sided,  study 
of  government  secrecy,  offering  page  after  page  of  anecdotal 
evidence.   The  book's  most  important  contribution  to  the 
present  study  is  its  detailed  examination  of  post-Watergate 
efforts  to  strengthen  access  laws.   The  Politics  of  Lying 
offers  perhaps  the  strongest  evidence  that  government 
secrecy  breeds  corruption  and  waste,  but  its  strident 
antigovernment  tone  robs  the  work  of  at  least  some  of  its 
scholarly  value. 

A  number  of  legal  treatises  discuss  open  meetings  laws, 
but  few  are  singularly  devoted  to  the  issue.   One  important 
legal  treatise  is  Burt  Braverman '  s  Information  Law,^'  which 
offers  case  law  annotation  and  analysis  of  federal  and  state 
access  litigation.   Braverman • s  work  is  an  essential  tool, 
providing  the  researcher  with  a  starting  point  for  analysis 
of  open  meetings  laws  and  judicial  opinions.   Braverman 


""  Burt  A.  Braverman  and  Frances  J.  Chetwynd, 
Information  Law:  Freedom  of  Information,  Privacy,  Open 
Meetings,  Other  Access  Laws  (PLI  Press  1985) . 
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focuses  primarily  upon  open  records  statutes,  however,  and 
provides  much  greater  detail  in  the  sections  on  federal  laws 
than  in  the  state  law  sections. 

Tapping  Officials'  Secrets:   A  Compendium  of  State  Open 
Government  Laws^-  is  an  invaluable  treatise,  providing  a 
section-by-section  analysis  of  each  of  the  51  states'  open 
meetings  and  open  records  statutes.   The  Reporters' 
Committee  for  Freedom  of  the  Press  compiles  the  treatise  by 
soliciting  responses  from  leading  media  attorneys  in  each 
state.   The  result  is  a  detailed  discussion  of  each  state's 
open  meetings  law,  with  case  citations  and  analyses  of  all 
provisions  including  the  state's  enforcement  provisions. 
The  work  serves  as  a  powerful  case-finding  tool,  providing 
citations  for  hard-to-find  lower  court  opinions  and 
attorneys  general  reports. 

Although  many  law  review  articles  have  been  written 
about  open  meetings  statutes  in  individual  states, '*''  few 
have  addressed  the  issue  of  enforcement  in  any  significant 


-  Tapping  Officials'  Secrets:  A  Compendium  of  State 
Open  Government  Laws,  Reporters  Committee  For  Freedom  of  the 
Press,  Washington,  D.C.  (1993) . 

^^   See,  e.g..  Comment,  "Open  Meetings  Statutes:  The 
Press  Fights  for  the  Right  to  Know,"  75  Harv.  L.  Rev.  1199 
(1962) ;  Note,  "Project:  Government  Information  and  the 
Rights  of  Citizens,"  73  Mich.  L.Rev.  971  (1975)  Comment, 
"Government  in  the  Sunshine:  The  Status  of  Open  Meetings  and 
Open  Records  Laws  in  North  Dakota,"  5  3  N.Dak.  L.  Rev.  51 
(1976-77) ; 
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detail.   Two  notable  exceptions  are  a  1986  article  on 
invalidation  as  a  remedy  for  violation  of  state  open 
meetings  statutes  by  W.  Richard  Fossey  and  Peggy  Alayne 
Roston'"*  and  an  excellent  discussion  of  Virginia's  open 
meetings  enforcement  efforts  by  Eleanor  Barry  Roth.'''' 
Fossey  and  Alayne  argue  that  invalidation  is  a  draconian 
measure  that  serves  only  to  hamper  government  efficiency. 
They  focus  only  on  the  California  open  meetings  law, 
however,  and  do  not  discuss  other  enforcement  provisions 
available  under  the  act.   Roth's  discussion  of  the  Virginia 
open  meetings  law  examines  recent  Virginia  cases  that  have 
limited  the  ability  of  state  courts  to  use  injunctions  and 
invalidation  as  a  remedy.   The  work  is  useful  because  it 
highlights  a  national  trend:   judicial  opinions  limiting  the 
use  of  certain  enforcement  provisions. 

Other  more  dated  works,  including  articles  on 
enforcement  in  Florida,'''  Iowa,"  Texas, '**  and  Oregon, ""^ 


'^  W.  Richard  Fossey  and  Peggy  Alayne  Roston, 
"Invalidation  as  a  Remedy  for  Violation  of  Open  Meeting 
Statutes:  Is  the  Cure  Worse  than  the  Disease?,"  20  U. 
San. Fran.    L.    Rev.    163  (1986). 

'''  Roth,  "The  Virginia  Freedom  of  Information  Act: 
Inadequate  Enforcement,"  25  Wm.  and  Mary  L.  Rev.  487  (1984). 

^*  Comment,  "Government  in  the  Sunshine:  Judicial 
Application  and  Suggestions  for  Reform,"  2  Fla.  St.  U.L.  Rev, 

"  "The  Iowa  Open  Meetings  Act:  A  Right  Without  A 
Remedy?,"  58  Iowa  L.  Rev.  210  (1972). 
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offer  historical  perspective  on  enforcement  of  open  meetings 
laws.   The  articles  typically  are  arguments  for  or  against 
more  stringent  enforcement  of  open  meetings  violations  in 
the  particular  state  and  do  not  include  comparisons  of 
different  states'  enforcement  provisions. 

Legal  works  on  criminal  and  civil  procedure,  remedies, 
and  jurisprudence  offer  a  rich  source  of  literature  on  the 
philosophy  of  legal  remedy  and  the  competing  theories  of 
legal  punishment.   Dobbs '  Handbook  on  the  Law  of  Remedies"" 
offers  the  beginning  student  of  legal  theory  a  firm 
foundation  in  the  jurisprudence  of  legal  remedies  and 
includes  sections  on  judicial  discretion,  the  rule  of  law, 
and  a  thorough  review  of  the  United  States  Supreme  Court's 
pronouncements  on  judicial  and  legislative  discretion. 
Dobbs  also  traces  the  history  of  legal  remedies  in  the 
Unites  States,  offering  valuable  historical  context  and 
example  after  example  of  judicial  excess  in  the  area  of 
equitable  relief. 


"  Note,  "Freedom  of  Information  —  Texas  Open  Meeting 
Act  Has  Potentially  Broad  Coverage,  But  Suffers  From 
Inadequate  Enforcement  Provisions,"  49  Tex.  L.  Rev.  764 
(1971)  . 

'''  Comment,  "Invalidation  As  a  Remedy  for  Open  Meeting 
Law  Violations,"  55  Or.  L.  Rev.  519  (1976). 

'*"  David  Dobbs,  Handbook  on  the  Law  of  Remedies  (1973). 
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Likewise,  John  Sutherland,  in  Statutes  and  Statutory 
Construction , '"  explains  the  rules  underlying  the 
judiciary's  interpretation  of  statutory  language.   The 
treatise  was  essential  to  the  present  study,  which  analyzed 
an  area  of  the  law  where  statutory  construction  often  is  the 
court's  first  task.   Sutherland  uses  case  examples  to 
support  his  contention  that  statutory  interpretation  becomes 
unpredictable  when  judges  refuse  to  conform  to  certain 
uniform  principles.   A  rich  source  for  further  research, 
Statutes  and  Statutory  Construction  introduces  the  reader  to 
the  many  different  approaches  to  statutory  construction. 

Dozens  of  books  offer  insight  on  legal  philosophy  as  it 
pertains  to  punishment.   Of  note  are  C.L.  Ten's  Crime. 
Guilt,  and  Punishment/-  which  offers  a  critical  review  of 
each  of  the  leading  schools  of  thought  and  the  author's  own 
revisionist  theory  of  punishment;  and  The  Philosophy  of 
Punishment/^  edited  by  Robert  M.  Baird  and  Stuart  E. 
Rosenbaum,  which  offers  a  selection  of  articles  outlining 
the  various  justifications  for  punishment,  including  works 
by  such  leading  theorists  as  John  Rawls,  Karl  Menninger,  and 


■^'  John  Sutherland,  Statutes  and  Statutory  Construction  (4th 
ed.  1973)  . 

■^^  C.L.  Ten,  Crime,  Guilt  and  Punishment  (Claredon  Press 
1987)  . 

'*''  Robert  M.  Baird  and  Stuart  E.  Rosenbaum,  ed.  , 
Philosophy  of  Punishment,  (prometheus  1988) . 
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H.L.A.  Hart.   The  book's  essays  help  define  the  competing 
philosophies  of  punishment  and  provide  a  valuable 
organizational  structure  for  study  of  punishment  theory. 

Of  particular  interest  is  Rawls'  work  on  a  "rules- 
based"  response  to  classic  utilitarian  arguments.   Rawls,  a 
leading  contemporary  thinker,  attempts  to  link  the 
retributivists'  demand  to  punish  only  the  guilty  and  the 
utilitarians'  emphasis  on  social  utility  by  focusing  on  the 
rules  of  punishment. 

Other  works  incorporate  ethical  and  theological 
perspectives  of  justice.   Karen  Lebacqz '  Six  Theories  of 
Justice"*^  offers  six  competing  views  of  punishment:   three 
from  political  theorists  and  three  from  Christian 
theologists.   Particularly  useful  is  Lebacqz'  review  of 
Rawls'  rules-based  response  to  utilitarianism  and  a  succinct 
review  of  modern  utilitarian  theory.   Brian  Barry's  Theories 
of  Justice'*''  also  contains  valuable  commentary  on  the  effect 
of  Rawls'  contemporary  philosophy  and  the  competing 
philosophies  of  justice  and  morality. 

Of  primary  importance  to  this  study,  however,  are  works 
by  the  leading  theorists  on  punishment  and  its 


**  Karen  Lebacqz,  Six  Theories  of  Justice  (Augsburg 
1986)  . 

"'''  Brian  Barry,  Theories  of  Justice  (U.  Cal.  Press 
1989)  . 
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justification.   An  Introduction  to  the  Principles  of 
Morals/*^  Jeremy  Bentham '  s  classic  work  on  utilitarianism, 
is  the  logical  starting  point  for  any  study  of  punishment. 
Similarly,  Kant's  writings  on  punishmenf*^  and  Hegel's 
Philosophy  of  Riqhf*"  form  the  origins  of  retributive 
philosophy. 

Of  the  many  modern  philosophical  works  on  punishment, 
several  merit  study  for  their  impact  on  the  field.   Richard 
Posner's"'''  economic  utilitarianism  has  generated  great 
debate  over  the  reasons  for  punishment,  as  have 
retributivist  works  by  Walter  Berns"'  and  Henry  Hart.''' 
John  Rawls  produced  several  works  valuable  to  this  study. 


"^  Jeremy  Bentham,  An  Introduction  to  the  Principles  of 
Morals  (1789;  reprinted   Hafner  Press  1948). 

'*''  Immanuel  Kant,  Lectures  on  Ethics,  trans.  Louis 
Infield  (Harper  1963). 

'"*  G.W.F.  Hegel,  Philosophv  of  Right,  trans.  Knox 
(Oxford  U.  Press  1821) . 

"•^  Richard  Posner,  "An  Economic  Theory  of  the  Criminal 
Law,"  85  Col.  L.  Rev.  1193  (1985). 

■*"  Walter  Berns,  "The  Morality  of  Anger,"  in  Hugo 
Bedau,  ed. ,  The  Death  Penalty  in  America  334-35  (Oxford 
1982)  . 

'''  Henry  M.  Hart,  Jr.,  "The  Aims  of  the  Criminal  Law," 
23  Law  and   Contemporary  Problems    404  (Summ.  1958) . 
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proposing  his  rules-based  counter-argument  to  both 
utilitarian  and  retributivist  philosophy. " 

In  sum,  a  rich  body  of  literature  exists  on  the  broader 
questions  of  punishment,  while  scarce  attention  has  been 
paid  to  the  issue  of  open  meetings  laws  and,  in  particular, 
punishment  for  violations  of  open  meetings  laws.   The 
present  study  differs  in  at  least  two  ways  from  the 
literature  cited  above.   First,  no  scholar  has  concentrated 
on  how  enforcement  provisions  of  state  open  meetings  laws 
compare  with  the  competing  philosophical  justifications  of 
legal  punishment.   Indeed,  no  previous  study  has  explored 
whether  punishment  for  open  meetings  violations  can  be 
justified  at  all  and,  if  so,  whether  punishment  should 
advance  utilitarian  or  retributive  goals. 

Second,  scholars  have  not  addressed  the  issue  of 
enforcement  on  a  national  comparative  basis,  focusing  their 
efforts  instead  on  isolated  cases  or  single-state  studies. 
Previous  studies  of  open  meetings  laws  lack  a  cohesive, 
systematic  methodology  because  most  focus  on  a  single 
state's  experience.   Other  articles  limit  analysis  to 
particular  provisions  under  the  law,  ignoring  the  rest  of 


^-  John  Rawls,  A  Theory  of  Justice  (Oxford  1972);  "Two 
Concepts  of  Rules,"  in  H.B.  Acton,  ed..  The  Philosophy  of 
Punishment  (London  1969) . 
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the  statute.   For  this  reason,  no  national  summary  of 
enforcement  provisions  exists. 

This  study  draws  from  the  many  philosophical  works  on 
punishment  to  explain  the  various  enforcement  provisions 
used  by  states  to  punish  public  officials  who  violate  open 
meetings  laws.   By  doing  so,  the  study  offers  perspectives 
on  punishment  that  are  not  addressed  by  either  body  of 
literature. 

Dissertation  Outline 

Chapter  2  of  the  dissertation  contains  an  introduction 
to  open  meetings  laws  and  a  discussion  of  the  various 
enforcement  provisions  contained  in  state  open  meetings 
laws,  it  and  includes  comparisons  of  the  various  state 
statutes. 

A  review  of  the  judicial  application  of  enforcement 
provisions  is  contained  in  Chapter  3.   Through  analysis  of 
more  than  250  state  decisions  applying  the  various 
enforcement  provisions,  judicial  trends  among  the  states 
will  be  highlighted. 

Through  a  pair  of  surveys  (one  of  attorneys  general  and 
the  other  of  local  prosecutors) ,  secondary  source  research, 
and  interviews  with  a  variety  of  subjects,  case  studies  of 
states  notable  either  for  their  aggressive  enforcement  of 
state  open  meetings  laws  or  for  their  lack  of  enforcement 
are  discussed  in  Chapter  4.   The  chapter  focuses  attention 
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on  three  states  that  illustrate  the  variety  of  enforcement 
efforts  nationwide.   The  case  studies  provide  examples  of 
enforcement  processes  and  how  they  vary  from  state  to  state. 
They  also  are  practical  examples  for  analysis  of  the  current 
state  of  enforcement. 

The  two  major  philosophical  justifications  for  legal 
punishment,  utilitarianism  and  retributivism,  are  introduced 
in  Chapter  5.   A  review  of  the  two  philosophies  and  their 
use  in  jurisprudence  allows  the  author  to  demonstrate  that 
open  meetings  laws  exist  primarily  to  further  utilitarian 
ideals.   The  chapter  concludes  with  a  discussion  of  how  open 
meetings  laws  have  failed  to  advance  utilitarian  goals. 

Chapter  6  includes  a  summary  of  the  findings  of  the 
study,  and  any  differences  between  utilitarian  and 
retributive  justifications  for  punishment  are  reviewed. 
Recommendations  for  future  legislative  amendments  to  state 
open  meetings  laws  are  offered. 


CHAPTER  2 

STATE  OPEN  MEETINGS  LAWS  AND  THEIR  ENFORCEMENT: 

AN  INTRODUCTION 


To  make  plans  on  public  affairs  outside  the  Senate 

or  the  public  elections  is  an  offense  punishable 

by  death.  The  reason  for  this,  [the  Utopians]  say, 

is  to  make  it  difficult  for  the  President  and  the 

tranibores  to  conspire  together  to  oppress  the 

people  with  a  dictatorship  and  so  change  the 
constitution. ' 

Saint  Thomas  Moore  saw  the  need  for  open  government 

even  in  the  days  of  the  Star  Chamber.   However,  Utopia 

aside,  open  meetings  laws  are  a  more  recent  phenomenon.   The 

communication  media  have  provided  much  of  the  impetus  for 

the  passage  of  laws  requiring  public  officials  to  operate  in 

public,  but  the  media  are  not  the  only  beneficiaries  of 

public  access.   Access  to  information  concerning 

governmental  decision-making  bodies  enables  voters  to  better 

evaluate  their  representatives  and  the  choices  they  make.^ 

Other  scholars  argue  that  openness  in  government  tends  to 

deter  official  misconduct  while  fostering  public  faith  in 


'  Thomas  Moore,  Utopia    (transl.  1967). 

-  See  Alexander  Meiklejohn,  Free   Speech    26  (1948); 
Robert  Bork,  "Neutral  Principles  and  Some  First  Amendment 
Problems,"  47  Ind.  L.J.  1,  20  (1971).  Bork  argues  that  the 
value  of  self-governance  is  so  important  that  only 
explicitly  political  speech  should  receive  constitutional 
protection. 
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the  legitimacy  of  government.^   Nevertheless,  as  the  role  of 
government  in  modern  society  has  expanded  over  the  years, 
the  public  has  become  increasingly  dependent  upon  the  news 
media  to  serve  as  a  surrogate  observer  of  government. 
Through  access  to  the  deliberations  of  governmental  bodies, 
the  press  enables  voters  to  effectively  monitor  policy 
decisions  without  the  time-consuming  burden  of  direct 
participation . 

The  mutual  interest  of  the  news  media  and  the  public  in 
access  to  governmental  proceedings  is  reflected  in  open 
meetings  legislation.   The  50  states  and  the  District  of 
Columbia  have  enacted  some  form  of  open  meetings  legislation 
to  ensure  public  access  to  meetings  of  state  and  local 
governing  bodies.   The  laws  vary  widely  in  scope  and  breadth 
of  coverage  from  state  to  state,  but  all  reflect  to  some 
degree  the  belief  that  public  knowledge  of  the 
considerations  upon  which  governmental  decisions  are  based 
is  essential  to  the  democratic  process."*   To  that  end,  the 
statutes  contain  enforcement  provisions  designed  to  maximize 
compliance  with  the  law  while  deterring  future  violations. 

This  chapter  contains  a  review  of  the  history  of  public 
access,  the  development  of  state  open  meetings  laws,  and  the 


''  Vincent  Blasi,  "The  Checking  Value  in  First  Amendment 
Theory,"  1977  Am.  Bar  Found.  Res.  J.  521,  524-529. 

■'  See  Tapping  Officials'  Secrets:  A  Compendium  of  State 
Open  Government  Laws,  Reporters  Committee  for  Freedom  of  the 
Press,  Washington,  D.C.  (1993) . 
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provisions  of  the  various  state  open  meetings  statutes  to 
illustrate  the  many  differences  in  statutory  language, 
exemptions,  definitions,  and  enforcement  provisions  among 
the  states.   Succinct  comparisons  between  state  laws  are 
difficult  to  make,  but  many  features  of  the  laws  are  shared 
by  many  states:   declarations  of  policy,  public  bodies 
exempted  from  coverage,  public  bodies  included  in  the 
statutes,  the  definition  of  a  meeting,  procedures  for 
closing  governmental  meetings,  notice  requirements,  and 
enforcement  provisions.   Comparative  analysis  of  these 
common  features  reveals  many  significant  differences  among 
the  various  state  statutes. 

The  History  of  Public  Access 
The  public  has  long  struggled  to  gain  admittance  to  the 
decision-making  processes  of  government.   In  England  and  the 
United  States,  however,  the  right  to  attend  the  meetings  of 
governmental  bodies  was  not  statutorily  recognized  until  the 
late  nineteenth  and  early-to-mid-twentieth  centuries.''   The 
English  Parliament  historically  operated  in  secret,*"   and 
that  history  of  legislative  secrecy  was  extended  to  the 
American  colonies.   The  initial  meeting  of  the  Senate  under 
the  1788  Constitution  was  held  in  March  1789  behind  closed 


"■  Jerome  Wiggins,  Freedom   or  Secrecy   3-11  (rev.  ed. 
1974)  . 

"  Cross,  The   People' s   Right    to   Know    180  (1953)  ; 
Wiggins,  Freedom   or   Secrecy   4  (1956)  (citing  T.  Macaulay, 
The  History  of  England   543  (1915). 
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doors. ^   The  early  House  of  Representatives  met  in  public, 
but  the  Senate  did  not  open  its  chambers  until  1794.* 
Today,  both  the  United  States  Senate  and  House  of 
Representatives,  open  to  the  public  only  by  internal 
rulemaking,  retain  the  right  to  deny  public  access  if 
confidential  matters  are  to  be  discussed.'*   Senate 
conference  meetings  may  be  closed  for  any  reason  by  majority 
vote,  while  the  entire  House  of  Representatives  must  agree 
to  close  a  meeting.'" 

The  common  law  did  not  recognize  the  right  of  a  member 
of  the  public  to  attend  meetings  of  governmental  bodies." 
Although  some  commentators  argue  that  there  is  at  least  an 
implied  right  of  access  in  the  federal  constitution,'- 


^  James  McMaster,  The   Political    Depravity  of  Our 
Founding  Fathers    112  (1964)  ("The  doors  were. .. closed,  a 
solemn  pledge  of  secrecy  was  laid  upon  the  members,  and 
thenceforth  for  many  years  what  took  place... was  never  fully 
known") . 

**  Franklin  Thayer,  Legal    Control    of   the   Press   §  9,  33- 
34  (3d  ed.  1950) . 

"*  Congressional  Quarterly,  Guide   to   Congress   70-73,  110 
(3d  ed.  1982)  . 

'"  Id.  ,  114. 

"  Harold  Cross,  The  People's  Right   To  Know,    xiv-xv 
(1955) . 

'-  Robert  Parks,  "The  Open  Government  Principle: 
Applying  the  Right  to  Know  Under  the  Constitution,"  26  Geo. 
Wash.  L.  Rev.  1  (1957)  . 


36 

other  authors'^   and  existing  case  law   indicate  otherwise. 

In  several  news-gathering  cases  decided  by  the  United  States 

Supreme  Court,  the  Court  has  consistently  ruled  that  the 

First  Amendment  does  not  guarantee  a  right  of  access  to 

legislative  proceedings  to  either  the  media  or  to  the 

general  public.'''   Justice  Potter  Stewart  neatly  summarized 

the  Court's  view  of  a  constitutional  access  right  in  a  1975 

speech: 

The  Constitution  itself  is  neither  a  Freedom  of 
Information  Act  nor  an  Official  Secrets  Act.  The 
Constitution  .  .  .  establishes  the  contest,  not 
its  resolution.   Congress  may  provide  a 
resolution,  at  least  in  some  circumstances.  .  .  . 
For  the  rest,  we  must  rely,  as  so  often  in  our 
system  we  must,  on  the  tug  and  pull  of  the 
political  forces  in  American  society.'"^ 

Thus,  in  the  absence  of  a  statute  or  state 

constitutional  provision  providing  for  public  access  to 

govermental  proceedings,  any  right  of  access  to  governmental 

meetings  is  a  qualified  right,  based  solely  on  legislative 


'■^  William  Tacha,  "The  Kansas  Open  Meetings  Act: 
Sunshine  on  the  Sunflower  State?,"  25  Kan.  L.  Rev.  169 
(1977)  . 

'''  See,  e.g.,  Branzburg  v.  Hayes,  408  U.S.  665  (1972) 
Pell  V.  Procunier,  417  U.S.  817  (1974);  Saxbe  v.  Washington 
Post  Co.,  417  U.S.  843  (1974).  But   see   also   Richmond 
Newspapers  v.  Virginia,  448  U.S.  555  (1980)  (granting  public 
access  to  criminal  trials  via  the  1st  and  14th  amendments) ; 
Press-Enterprise  Co.  v.  Riverside  County  Superior  Court,  464 
U.S.  501  (1984)  (public  access  to  voir  dire  proceedings 
guaranteed  by  the  1st  and  14th  amendments) ;  Press-Enterprise 
Co.  V.  Riverside  County  Superior  Court  II,  478  U.S.  1  (1986) 
(public  access  to  pretrial  hearings  guaranteed  by  the  1st 
and  14th  amendments) . 

'"^  Potter  Stewart,  "Or  of  the  Press,"  26  Hast.  L.J.  631, 
636  (1975)  . 
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grace. '^  Many  states  have  constitutional  provisions 
requiring  the  state  legislature  to  meet  in  public,'^  but 
only  a  handful  of  state  constitutions  require  access  to 
governmental  bodies  more  generally."* 

The  democratic  belief  that  people  have  a  right  to  know 
and  be  informed  of  the  activities  of  their  governmental 
bodies  can  be  traced  to  statutes  dating  back  to  the 
nineteenth  century.  For  example,  as  early  as  1883, 
California  law  required  county  boards  of  supervisors  to  hold 
meetings  in  public.'''  The  Legislative  Assembly  of  the 
Dakota  Territory,  forerunner  of  North  Dakota,  enacted  a  law 
in  1887  requiring  city  councils  to  "sit  with  open  doors,  "^" 
while  Alabama's  open  meetings  statute  was  enacted  in  1915.^' 

Modern  open  meetings  legislation  can  be  traced  to  the 
1950s,  when  several  states  enacted  open  meetings  laws  after 
press  groups  lobbied  for  greater  access  to  governmental 


"^  Id.    See   also   Cross,  xiv,  xv  (1955)  . 

'^  See,  e.g,  Fla.  Const.,  art.  Ill,  §  4  (1993);  Ark. 
Const.,  art.  V,  §  13  (1993). 

'*  See,  e.g..  La.  Const,  art.  XII,  §  3  (1993);  Mont.  Const. 
art.  II,  §  9  (1993) . 

''*  Herlick,  "California's  Secret  Meetings  Law,"  37  Cal. 
St.  B.J.  541  (1962) . 

^^'   Guy  &  McDonald,  "Government  in  the  Sunshine:  The 
Status  of  Open  Meetings  and  Open  Records  Laws  in  North 
Dakota,"  53  N.D.L.  Rev.  51,  52  (1976),  (citing  Ch.  73,  art. 
3,  §  11  (1887),  Laws  of  the  Legislative  Assembly  of  Dakota 
Territory) . 

-'  1915  Ala.  Acts  No.  278  (currently  codified  at  Ala.  Code 
§  13A-14-2  (1993) ) . 
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proceedings.--  The  scarcity  of  constitutional  provisions 
and  the  patchwork  recognition  by  statute,  combined  with  a 
growing  awareness  of  the  public,  the  press,  and  special- 
interest  groups  of  the  need  for  access  to  the  governmental 
decision-making  process,  created  increased  pressure  on 
public  officials  to  open  their  meetings.   Newspaper 
reporters  and  other  members  of  the  news  media  had  become 
disgruntled  by  the  increasing  frequency  with  which  public 
officials  were  denying  the  press  access  to  meetings  of 
public  bodies.-'   To  lobby  for  stronger  open  government 
legislation,  the  American  Society  of  Newspaper  Editors 
created  the  Committee  on  Freedom  of  Information.-'*   Sigma 
Delta  Chi,  a  national  journalism  association,  prepared  model 
open  meetings  and  public  record  acts  and  encouraged  state 
associations  to  work  toward  enactment  of  state  statutes.-'' 
By  1962,  26  states  had  passed  such  legislation;-'^  by  1974, 


'"■   Guy  Wickham,  "Let  the  Sun  Shine  In!  Open  Meeting 
Legislation  Can  Be  Our  Key  to  Closed  Doors  in  State  and 
Local  Government,"  68  N.W.  U.L.  Rev.  480,  496  (1973) 
(listing  18  states  enacting  open  meeting  statutes  in  the 
1950s) . 

"  Cross,  supra  Note  10;  Also   see    Lawrence  Gilson,  Money 
and   Secrecy   vii  (1972). 

-^  Id.  at  xiv.  See  also   Cross  at  180;  Comment,  "The 
Press  Fights  for  the  Right  to  Know,"  at  1199. 

-''  Cross,  xvi. 

-''  Comment,  "The  Press  Fights  for  the  Right  to  Know,"  at 
1199  n.6. 
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46  states  had  enacted  open  meetings  legislation;"  and  in 
1976,  Kentucky,-**  Mississippi,-'^  New  York,'"  and  Wyoming^' 
completed  the  ranks  of  state  statutes  when  they  enacted  open 
meetings  legislation. 

By  the  1970s,  some  of  the  impetus  behind  open  meetings 
legislation  in  many  states  shifted  from  a  desire  for 
government  information  to  an  effort  to  reform  government 
itself  in  the  wake  of  the  Watergate  scandal.''   The 
information  Watergate  brought  to  the  electorate  destroyed 
the  credibility  of  the  president  and  changed  the  public's 
view  of  government  secrecy.   As  Arthur  M.  Schlesinger  wrote, 
Watergate  graphically  illustrated  to  voters  that  "by  the 
1960s  and  1970s  the  religion  of  secrecy  had  become  an  all- 
purpose  means  by  which  the  American  Presidency  sought  to 


"  Comment,  "Open  Meetings  Laws:  An  Analysis  and  a 
Proposal,"  45  Miss.  L.  J.  1151,  1154  (1974). 

^^  Ky.  Rev.  Stat.  §  61.805  (Cum.  Serv.  1976)  (currently 
codified  at  Ky.  Rev.  Stat.  Ann.  61.846  -  .848  (1993)). 

^^  Miss.  Code  Ann.  §  25-41  (Cumm.  Supp.  1976)  (currently 
codified  at  Miss.  Code  Ann.  §  25-41-1  -  41-15  (1993)). 

'"  N.Y.  Laws  ch.  511  (McKinney  1976)  (currently  codified 
at  N.Y.  CLS  Pub.  O  §  107(l)-(3)   (1993)). 

"  Wyo.  Stat.  Ann.  §  66.77  (Supp.  1975)  (currently 
codified  at  Wyo.  Stat.  §  16-4-403  (1993)). 

■'-  Anthony  S.  Matthews,  The  Darker  Reaches   of  Government 
4  (U.  Cal.  Press  1978) . 
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dissemble  its  purposes,  bury  its  mistakes,  manipulate  its 
citizens  and  maximize  its  power.  "''^ 

In  response  to  Watergate,  or  perhaps  out  of  a  more 
pervasive  distrust  of  government,  state  legislatures  began 
placing  renewed  emphasis  on  enforcing  open  government  laws. 
For  example,  in  1975  New  Jersey  repealed  its  1960  open 
meetings  law  and  replaced  it  with  a  more  stringent  statute 
containing  enforcement  provisions  including  invalidation  of 
decisions  made  in  violation  of  the  statute.   One  commentator 
stated  that  the  New  Jersey  legislature's  action  was  an 
attempt  to  restore  the  public's  crumbling  confidence  in 
government  in  response  to  the  "moral  decay  of  the  1970s,  as 
typified  by  the  Watergate  scandal."^"*   In  1978  Iowa  added 
civil  remedies  and  a  criminal  penalty  for  knowing  violations 
of  the  state's  open  meetings  law.'""   In  the  late  1970s  and 
1980s,  Kentucky,'^  Missouri,'^  Illinois,"*  Louisiana,"  and 


^^   Arthur  M.  Schlesinger,  The   Imperial    Presidency   345 
(Andre  Deutsch,  London  1969) . 

^■*  Note,  "New  Jersey's  Open  Public  Meetings  Act:  Has 
Five  Years  Brought  "Sunshine"  Over  the  Garden  State?,"  12 
Rut. -Cam.  L.J.  561,  562  (1982). 

^^   Iowa  Code  §  2  8A.1(3)  (19  68). 

""^    1974    Ky.    Acts    ch.    377,    §    6    (currently    codified   at   Ky. 
Rev.    Stat.    Ann.    §    61.830    (Supp.    1993). 

"    1982    Mo.    Laws    §    1,    p.    706    (codified   at   Mo.    Ann.    Stat.    § 
610.027    (Vernon    1994)). 

^*    1975    III.    Laws    2892    (currently   codified   at   III.    Rev. 
Stat.    ch.     102,     §    43(c)     (Supp.     1993)). 
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Kansas'*"   added    invalidation   and   a   mixture   of   other   criminal 
and   civil   remedies   to   their   open   meetings    statutes. 

Today,    all    50    states   and   the   District   of   Columbia   have 
civil    or   criminal    enforcement   provisions   applicable   to   a 
broad   range   of    state,    county,    and    local   governmental 
bodies.'*'      The   wide   variance    in   statutory    language   and    in 


■*'   1979    La.    Acts   No.    681    (currently   codified   at   La.    Rev. 
Stat.    Ann.    §    42:9    (West   Supp.    1985)). 

■*"   1977    Kan.    Sess.    Laws   ch.    301,    §    4    (currently   codified 
at  Kan.    Stat.    Ann.    §   75-4320    1984)). 

'^  Ala.    Code   §    13A-14-2    (1993);    Alaska  Stat.    §   44.62.310(f) 
(1993);    ARK.    Code  Ann.    §   25-19-106    (1993);    Az .    REV.    Stat.    §   38- 
431.07    (1993);    Cal .    Govt.    Code   §    11120-21    (1994)     (state 
agencies) ,    §    25307    (local    agencies) ;    Colo.    Rev.    Stat.    24-6- 

402-9     (1993);     CONN.     GEN.     STAT.     §     l-2li(b)      (1994);     29    DEL.     CODE 
§    10005     (1993);    D.C.     CODE    ANN.     §    1-1504  (a)      (1993);    FLA.     STAT.     § 
286.011(3) (a)    -    .011(7)     (1993);    Ga.    Code   Ann.    §    50-14-5 
(1993);    HAW.    Rev.    Stat.    §92-12    (1993);    Id.    Code    §    67-2347 
(1993);    5    ILL.    C.S.     120/3     (1993);    IND .    CODE   Ann.     §    5-14-1.5    - 
14-1.7    (1993);    lowA  Code   §   21.6    (1993);    Kan.    Stat.    Ann.    §   75- 
4320    (1993);    KY .    Rev.    Stat.    Ann.    61.846   -    .848    (1993);    La.    Rev. 
Stat.    Ann.    §   42:11. A  -   42:13    (1993);    Md.    Ann.    Code   §    10-510 
(1993);    ME.    Rev.    Stat.,    ch.    13    §   410    (1993);    Mass.    G.L.    c.    39   § 
23B     (1993);    MiCH.     Cod.     Laws    §    15.270    -    15.273     (1993);    MiNN. 
Stat.    §   471.705,    subd.2    (1993);    Miss.    Code  Ann.    §   25-41-15 
(1993);    MONT.    Code   Ann.     §    2-3-213     (1993);    R.S.    Mo.     §    610.027 
(1993);    R.R.S.    Neb.    §   84-1414    (1993);    Nev.    Rev.    Stat.    Ann.    § 
241.036    -    241.040    (1993);    N.H.    Rev.    Stat.    Ann.    §    91-A:7    -   A:8 
(1993);    N.J.    Stat.    §    10:4-16   -   4-17    (1993);    N.M.    Stat,    Ann.    § 
10-15-3    -    15-4     (1993);    N.Y.    CLS    Pub.    O    §    107(l)-(3)     (1993); 
N.C.    Gen.    Stat.    §    143-318.16    (1993);    N.D.    Cent.    Code   §   44-04-19 
(1993);    OHIO  Rev.    Code   §    121.22(H)     (1993);    Okla.    Stat.    §    313- 
314     (1994);    ORE.     Rev.     Stat.     §    192.680    -    192.695     (1993);     65    PA. 
Cons.    Stat.    §    283    (1993);    R.I.    Gen.    Laws   §   42-46-8    (1993);    S.C. 
Code  Ann.    30-4-100(a)    -    110    (1993);    S.D.    Cod.    Laws   §    1-25-1 
(1993);    TENN.    CODE    ANN.    §    8-44-105    -    8-44-106     (1993);    TEX.    Rev. 
Civ.    Stat.    art.    6252-17    (1993);    Utah   Code  Ann.    §    52-4-8   -   4-9 
(1993);    VA.    Code  Ann.    §   2.1-346   -   346.1    (1993);    1  Vt.    Stat. 
Ann.    §    314    (1993);    Rev.    Code  Wash.    42.30.120   -    .130    (1993); 
Wise.     Stat.    §    19.96    -    19.97     (1993-1994);    W.Va.    Code    §    6-9A-6    - 
9A-7    (1993);   Wyo.    Stat.    §   16-4-403    (1993).    Also  see  Tapping 
Officials'    Secrets:    A  Compendium  of  Open   Government   Laws 
(Reporters    Committee,    Washington,    D.C.     1994),    for    a    complete 
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the  number  of  different  types  of  enforcement  provisions  pose 
obstacles  to  an  overall  evaluation  of  the  various  open 
meetings  statutes,  but  it  is  possible  to  analyze  some  of  the 
basic  features  common  to  most:   the  scope  of  coverage,  the 
extent  to  which  exemptions  are  specified,  and  the  methods 
for  enforcing  the  statutes. 

Features  of  Open  Meetings  Laws 
Open  meetings  laws  vary  widely  in  detail  and  in  scope 
and  are  open  to  judicial  interpretation  and  legislative 
amendment.   For  example,  the  Alabama  open  meetings  law  is 
only  two  paragraphs  long  but  appears  to  be  very  broad  in  its 
coverage.^-   It  requires  that  the  named  boards,  commissions, 
and  courts  hold  open  sessions  except  when  the  "character  or 
good  name  of  a  woman  or  man  is  involved.""*'   Other  states' 
open  meetings  laws,  such  as  Florida 's"*^  and  Wisconsin's,'*'' 
contain  several  detailed  sections,  including  declarations  of 
policy,  definitions,  specific  provisions  for  public  notice, 
and  enforcement  provisions. 


list  of  statutes. 

"*-  Ala.    Code   §    13A-14-2    (1993)  . 

''  Id. 

^   Fla.    Stat.    §    286.011    (1993). 

'^^  Wis.    Stat.    §§    19.81   -   19.98    (1993) 
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Declarations  of  Policy 

Many  state  open  meetings  laws  contain  a  legislative 
declaration  evidencing  the  lawmakers'  intent  in  enacting  the 
statute.   Generally,  these  declarations  reflect  traditional 
philosophical  justifications  for  open  government:   self- 
government,  an  informed  electorate,  and  the  sovereignty  of 
the  citizenry.   One  of  the  most  definitive  declarations  of 
intent  was  enacted  by  the  legislature  of  the  State  of 
Washington. 

The  legislature  finds  and  declares  that  all  .  .  . 
public  agencies  of  this  state  and  subdivisions 
thereof  exist  to  aid  in  the  conduct  of  the 
people's  business.   It  is  the  intent  of  this 
chapter  that  their  actions  be  taken  openly  and 
that  their  deliberations  be  conducted  openly. 

The  people  ...  do  not  yield  their 
sovereignty  to  the  agencies  which  serve  them.   The 
people,  in  delegating  authority,  do  not  give  their 
public  servants  the  right  to  decide  what  is  good 
for  the  people  to  know  and  what  is  not  good  for 
them  to  know.   The  people  insist  on  remaining 
informed  so  that  they  may  retain  control  over  the 
instruments  they  have  created.'"' 

Some  states'  declarations  of  policy  identify  certain 

types  of  bodies  subject  to  the  law,  indicating  that  bodies 

receiving  public  funds  or  performing  certain  governmental 

functions  are  open  except  for  bodies  exempted  by  statute. 

New  York's  open  meetings  law  declares  that  it  applies  to 

any  state  or  municipal  department,  board,  bureau, 
division,  commission,  public  authority,  public 
corporation,  council,  office,  or  other 
governmental  entity  performing  a  governmental  or 
proprietary  function  for  the  state  or  any  one  of 


Wash.  Rev.  Code  42.30.010  (1993). 
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municipalities  thereof,  except  the  judiciary  or 
the  state  legislature/^ 

Other  declarations  of  policy  emphasize  the  importance 
of  open  meetings  and  direct  that  the  statute  be  construed 
liberally  in  favor  of  openness.   Such  declarations  make 
clear  to  public  officials  that  no  attempt  should  be  made  to 
circumvent  the  law  by  searching  for  loopholes,  and  they 
instruct  the  courts  to  use  openness  as  the  starting  point  in 
resolving  legal  disputes  over  the  meaning  of  the  law. 
Public  Bodies  Excluded  from  Open  Meetings  Laws 

While  the  purpose  of  open  meetings  statutes  is  to  make 
public  the  business  of  government,  legislatures  have 
excluded  many  types  of  discussions  from  open  meetings  laws 
through  exemptions  for  public  bodies  in  the  open  meetings 
laws  or  through  other  statutes  allowing  governmental  bodies 
to  close  proceedings  held  to  discuss  certain  subjects. 
Exemptions  to  state  open  meetings  laws  typically  are 
narrowly  drawn  to  exclude  explicitly  named  groups  or 
subjects.   To  cite  one  controversial  example,  some  states 
specifically  exclude  legislatures  and  legislative  committees 
from  the  state's  open  meetings  law."***   Other  state  open 
meetings  laws  exclude  meetings  of  state  pardon  and  parole 


^^   N.Y.  Pub.  Off.  Law  §  86(3)  (McKinney  1993). 

■**  See,  e.g..  III.  Ann.  Stat.  ch.  102,  §  42  (Smith-Hurd 
Supp.  1993);  La.  Rev.  Stat.  Ann.  §  42:7  (Supp.  1993),  amending 
La.  Rev.  Stat.  Ann.  §  42:7  (1965);  N.J.  Stat.  Ann.  §  10:4-4  (e) 
(Supp,  1993)  . 
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boards/'  law  enforcement  agencies,''^'  military 

institutions,'''  and  public  hospitals"  from  open  meetings 

requirements . 

Public  Bodies  Included  in  State  Open  Meetings  Laws 

The  vast  majority  of  governmental  bodies  find  no 

exemption  for  their  meetings  unless  the  subject  matter  of 

the  meeting  triggers  an  exemption.   To  make  clear  the  public 

bodies  subject  to  the  law,  some  states  have  enumerated 

exhaustive  lists  of  governmental  bodies  covered  by  the  act. 

The  Iowa  legislature,  for  example,  went  to  great  lengths  to 

ensure  that  a  public  body  would  not  be  able  to  argue  that  it 

was  not  intended  to  be  included.   The  Iowa  Open  Meetings  Act 

covers 

1)   Any  board,  council  or  commission  created  or 
authorized  by  the  laws  of  this  state.   2)  Any 
board,  council,  or  commission,  trustees,  or 
governing  body  of  any  county,  city,  town, 
township,  school  corporation,  political 
subdivision,  or  tax-supported  district  in  this 
state.   3)  Any  committee  or  any  such  board, 
council,  commission,  trustees,  or  governing 
body . " 


'*'*  5ee,  e.g.,  Alaska  Stat.  §  44.62.310  (Cum.  Supp.  1993); 
III.  Ann.  Stat.  ch.  102  §  42  (Smith-Hurd  Supp.  199  3) ;  N.C.  Gen, 
STAT.  §  143-318.4  (1993);  Ohio  Rev.  Code  Ann.  §  121.22  (1993). 

■'*"  See,  e.g.,  N.C.  Gen.  Stat.  §  143-318.4  (1993). 

^^    See,    e.g.,    Iowa   Code   Ann.    §    28A.6    (Supp.    1993). 

-"   See   e.g.,    Alaska   Stat.    §    44.62.310(d)(4)     (Cumm.    Supp. 
1993) . 

"   IOWA  Code  Ann.    §   28A.1    (Supp.    1993). 
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Note,  however,  that  the  Iowa  Legislature  failed  to 
explicitly  list  school  boards  in  its  open  meetings  law. 
This  single  omission  generated  a  1970  Iowa  Supreme  Court 
opinion  holding  that  school  boards  were  included  within  the 
act  as  a  public  agency.''''   Iowa's  experience  demonstrates 
that  no  list  of  governmental  agencies  can  be  so  exhaustive 
as  to  eliminate  any  doubt  among  new  agencies  or  quasi- 
governmental  bodies  as  to  the  scope  of  the  law.   To  further 
ensure  inclusion  of  all  governmental  or  quasi-governmental 
bodies,  some  states  have  added  a  catch-all  provision 
encompassing  all  bodies  "supported  wholly  or  in  part  by 
public  funds  or  expending  public  funds."'''   Similarly, 
Nebraska's  open  meetings  law  covers  bodies  that  are 
"entrusted  with  powers  of  recommending  the  expenditure  of  . 
.  .  public  funds.  ""^^ 

Other  states  base  coverage  on  the  duties  performed  by 
the  governmental  body.   Michigan"  and  New  Jersey,''^  for 


^*   Dobrovolny  v.  Reinhardt,  173  N.W.2d  837,  840  (Iowa 
1970) ,  discussed  in  Comment,  "The  Iowa  Open  Meetings  Act:  A 
Right  Without  a  Remedy?,"  58  Iowa  L.  Rev.  210,  211  (1972). 

■'■''  Ark.  Stat.  Ann.  §  12-2803  (1993).  Arkansas'  "catch-all" 
provision  was  further  strengthened  by  the  Arkansas  Supreme 
Court,  which  stated  that  the  act  should  be  "liberally 
interpreted  to  the  end  that  its  praiseworthy  purpose  may  be 
achieved."  Laman  v.  McCord,  432  S.W.2d  753  (Ark.  1968).  For 
other  "catch-all"  provisions,  see  Kan.  Stat.  Ann.  75-4318 
(Supp.  1993);  Mont.  Rev.  Code  Ann.  §  82-3402  (1993);  S.C.  Code 
Ann.  §  1-20.1  (Supp.  1993). 

■'**  Neb.  Rev.  Stat.  §  84-1401  (Supp.  1993). 

■"^  Mich.    Comp.    Laws   Ann.    §    15.251    (Supp.    1993). 
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example,  include  all  bodies  that  perform  a  governmental 
function.   Similar  "governmental  function"  language  in  New 
Mexico's  former  open  meetings  law'''^  was  the  focus  of  a  case 
illustrating  a  potential  weakness  in  this  approach.   In 
Raton  Public  Service  Co.  v.  Hobbes/^'  the  board  of  directors 
of  a  public  utility  argued  that  as  a  proprietary  agency,  the 
utility  was  functioning  as  a  nongovernmental  agency  that  was 
outside  the  scope  of  the  law.   The  New  Mexico  Supreme  Court 
ruled  that  the  utility  was  a  governmental  agency,  but  only 
because  it  received  government  funds.   New  Mexico's 
legislature  replaced  its  open  meetings  law  in  1974,  moving 
from  a  governmental  function  approach  to  language  requiring 
all  agencies  receiving  public  funds  to  be  subject  to  the 
act.*' 

However,  the  "public  funds"  test  is  not  without  fault 
either.   At  first  glance,  it  would  appear  that  if  a 
governmental  or  quasi-governmental  body  is  not  supported  by, 
responsible  for,  or  charged  with  the  appropriation  or 
collection  of  any  public  funds,  the  public  label  would  not 
apply.   Such  a  statute,  however,  excludes  by  omission 


-^"^  N.J.  STAT.  Ann.  §  10:4-2  (Supp.  1993). 

^'^   The  challenge  was  filed  under  New  Mexico's  old  open 
meetings  statute,  N.M.  Laws  ch.  120,  §  1  (1959)  ,  which  was 
superseded  in  1974  by  a  new  act.  See  N.M.  Stat.  Ann.  §§  5-6-23 
to  -26  (Supp.  1993) . 

*'  417  P. 2d  32  (N.M.  1966)  . 

*'  N.M.  Stat.  Ann.  §§  5-6-23  to  -26  (Supp.  1974)  . 
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hundreds  of  advisory  boards,  subcommittees,  task  forces  and 
other  groups  assembled  not  to  expend  public  funds  but  to 
present  findings  or  make  recommendations.*^   These 
subordinate  bodies  often  make  important  policy 
recommendations  and  decisions  that  are  publicly  ratified  by 
the  public  agency  with  little  or  no  public  discussion.   To 
remedy  this  problem,  several  states  include  subordinate 
bodies  in  open  meetings  laws.''^   On  the  other  hand,  at  least 
one  state  specifically  excludes  "study,  research  and 
investigation  commissions  and  committees."^ 

Clearly,  the  issue  of  which  governmental  bodies  are 
included  within  the  ambit  of  open  meetings  laws  raises 
complex  questions  often  requiring  judicial  interpretation. 
Regardless  of  the  statutory  language  used  to  specify  which 
groups  are  covered  under  the  law,  if  the  statute  acts  to 
unnecessarily  to  deny  public  access  to  governmental 
meetings,  the  effectiveness  of  the  statute  is  undermined. 
Executive  and  Closed  Sessions;   Procedural  Requirements 

All  state  open  meetings  laws  reflect  the  legislative 
belief  that  while  openness  should  be  the  rule,  occasions 


*^  Comment,  "Open  Meetings  Laws:  An  Analysis  and  a 
Proposal,"  45  Miss.  L.J.  1105  (1974). 

*''  See,    e.g.,    Cal.  Govt.  Code  §  54952.3  (West  Supp.  1994) 
(including  "advisory  commissions,  committees,  and  bodies"); 
Kan.  Stat.  Ann.  §  75-4318  (Supp.  1992)  ("subcommittees  and 
other  subordinate  groups") :  Neb.  Rev.  Stat.  §  84-1401  (Supp. 
1993)  ("all  subunits"). 

^   N.C.  Gen.  Stat.  §  143-318.4  (1993). 
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arise  where  secrecy  is  necessary  to  protect  participants,  to 
ensure  fairness  of  outcome,  or  to  protect  a  government's 
bargaining  position.   Some  states  have  ensured 
confidentiality  of  the  meetings  of  certain  groups  simply  by 
excluding  them  from  coverage  altogether.   However,  other 
groups  that  ordinarily  are  not  excluded  from  the  open 
meetings  law  may  encounter  situations  requiring  secrecy. 
To  allow  all  public  bodies  to  close  meetings  under  certain 
conditions,  many  states  give  public  bodies  the  option  of 
holding  executive  or  closed  sessions  from  which  the  public 
is  excluded.   State  statutory  provisions  covering  executive 
sessions  fall  into  one  of  two  general  categories:   those 
which  allow  members  to  vote  to  enter  an  executive  session, 
but  which  forbid  final  action  in  executive  sessions;  and 
those  which  allow  closed  sessions,  including  final  action, 
when  certain  enumerated  subjects  are  to  be  discussed. 
Executive  sessions  where  no  final  action  is  allowed 

Most  states  that  provide  for  executive  sessions  but 
forbid  secret  voting  or  other  final  action  place  no  other 
limitations  on  the  power  of  public  officials  to  close 
meetings.   The  subject  to  be  discussed  is  not  relevant;  in 
other  words,  public  officials  can  close  a  meeting  for  any 
reason  so  long  as  they  vote  in  public.   Typical  of  this 
approach  is  the  Delaware  law,  which  states,  "Nothing 
contained  herein  shall  be  construed  to  prohibit  executive 
sessions  or  conferences  ...  at  which  no  business  shall  be 
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transacted."*''  Arizona's  law  provides  a  bit  more  guidance: 
"Executive  sessions  may  be  called  only  by  a  majority  vote  of 
the  members"  of  public  bodies,  in  which  "no  ordinance,  rule, 
resolution,  regulation,  contract,  appointment  or  other 
official  action  may  be  finally  approved"*^*  Many  states 
adopting  this  approach  also  require  that  a  decision  to  close 
a  meeting  must  be  made  during  a  public  meeting  with  a  public 
vote  by  each  member  on  the  issue  of  closure.''''   California's 
law  covering  local  agencies  requires  the  public  body  to 
state  the  reason  and  the  statutory  authority  for  the  closed 
session  prior  to  closing  a  meeting.'''* 

Flexibility  is  an  obvious  benefit  to  public  bodies 
operating  under  the  "no  final  action"  approach.   Public 
officials  can  retire  to  an  executive  session  with  no  limits 
on  subject  matter,  which  obviously  allows  public  bodies  to 
discuss  sensitive  issues  not  explicitly  excluded  from  open 
meetings  statutes.   On  the  other  hand,  such  language  may 
overly  encourage  government  secrecy.   Public  bodies 
operating  under  the  "no  final  action"  approach  do  not  have 
to  justify  closure  beyond  specifying  the  broad  subject 


Del.  Code  Ann.  tit.  29  §  5109  (Supp.  1993) .  See  also 
Colo.  Rev.  Stat.  §  24-6-402-2.7(4)  (Supp.  1993). 

'•''  Ariz.  Rev.  Stat.  Ann.  §  38-431 .  02  (A)  (2)  -  (3)  (Supp. 
1993)  . 

^'^  See,    e.g.,    Neb.  Rev.  Stat.  §  84-1401  (Supp.  1993);  Okla. 
Stat.  Ann.  tit.  25  §  201  (Supp.  1993)  . 

''**  Cal.  Govt.  Code  §  54957.7  (1994). 
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matter  to  be  discussed  in  executive  session.   Consequently, 
public  bodies  could  transform  "final  action"  into  little 
more  than  ratification  of  decisions  reached  in  secret 
sessions,  and  the  public  will  be  denied  access  to  the 
reasoning  behind  the  final  action.   Indeed,  in  the  final 
action  approach,  the  political  ramifications  of  voting  to 
close  a  meeting  is  the  only  deterrent  to  closing  meetings. 
Executive  sessions  allowed  only  for  certain  subjects 

The  majority  of  states  allow  executive  sessions  only 
when  specific  subjects  are  to  be  discussed.''''   Dozens  of 
subjects  are  addressed  in  the  various  state  statutes,  but 
several  of  the  more  common  subjects  merit  discussion.   The 
most  frequently  excluded  subject  matter  concerns  the 
appointment,  dismissal,  promotion,  punishment  or  review  of 
government  personnel.^"   Closing  meetings  for  personnel 
matters  receives  broad  support  from  the  courts,^'   which 
have  routinely  ruled  that  while  public  business  is  of 
concern  to  all  citizens,  proceedings  focusing  on  individuals 


See,  e.g.,  Mont.  Rev.  Code  Ann.  §  83-3402  (Supp.  1993); 
N.C.  GEN.  Stat.  §  143-318.3  (Supp.  1993);  S.C.  CODE  ANN.  §  1- 
20.3  (Supp.  1993) . 

™  See,  e.g.,  Ariz.  Rev.  Stat.  Ann.  §  38-431.02  (B)  (Supp. 
1993);  Colo.  Rev.  Stat.  §  24-6-402-2.5  (Supp.  1993);  Conn.  Gen. 
STAT.  §  1-I8(e)  (1993);  Ohio  Rev.  Code  Ann.  §  121.22(G)(1) 
(1993);  Okla.  Stat.  Ann.  tit.  25  §  201  (Supp.  1993);  Ore.  Rev. 
Stat.  §  192.660(1)  (Supp.  1993);  Wyo.  Stat.  §  16-4-405 (a)  ( ii) 
(1993) . 

^'  See,  e.g.,  Lucas  v.  Board  of  Trustees,  18  Cal.  App. 
3d  988  (1st  Dist.  Cal.  1971)  ; 
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implicate  privacy  interests.''-   Discussions  of  the  merits 
and  demerits  of  public  employees  are  nonjudicial  in  nature; 
the  employee  has  no  right  to  confront  witnesses  or  impeach 
testimony,  and  thus  is  subject  to  unfounded  rumor  and 
political  infighting.   To  limit  the  ability  of  public  bodies 
to  conduct  such  hearings  in  secret  to  the  detriment  of 
employees,  some  states  allow  the  individual  involved  to 
demand  an  open  meeting.^'' 

Similar  to  the  personnel  exemption  are  provisions  that 
permit  executive  sessions  when  the  subject  discussed  is 
likely  to  impune  the  character  or  reputation  of  an 
individual .  ^^   Provisions  protecting  the  reputation  and 
character  of  an  individual  are  susceptible  to  broad 
interpretation  by  the  courts.   For  example,  Massachusetts' 
statute  excludes  discussions  of  "the  reputation,  character, 
physical  condition  or  mental  health  rather  than  the 
professional  competence  of  an  individual."^''   To  prevent 
members  of  a  public  body  from  using  the  provision  to  shield 
themselves  from  public  scrutiny,  the  Massachusetts  statute 


^-  See  Board  of  Education  v.  Freedom  of  Information 
Commission,  566  A. 2d  1362  Conn.  1989). 

"  See,  e.g.,  N.H.  Rev.  Stat.  Ann.  §  9l-A:3(ll)(a)  (Supp. 
1993);  Ore.  Rev.  Stat.  §  192.660(b)  (Supp.  1993). 

'''*  See,  e.g.,  Alaska  Stat.  §  44.62.310(c)(2)  (Cum.  Supp. 
1993);  R.R.S.  Neb.  §§  84-1410(1),  (l)(d)  (1993);  Nev.  Rev. 
Stat.  Ann.  §  241.030(1)  (1993);  N.H.  Rev.  Stat.  Ann.  §  91- 
A:3(II)(c)  (Supp.  1993);  S.D.  Cod.  Laws  §  1-25-2  (1993). 

"  Mass.  G.L.  ch.  39  §  23B(1)   (1993). 
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also  expressly  declares  that  the  exemption  does  not  apply  to 
any  member  of  the  public  body  claiming  the  exemption.™ 

Another  subject  frequently  exempted  from  open  meetings 
laws  is  real  estate. ^^   For  example,  North  Carolina  and  New 
Hampshire  exclude  meetings  held  to  discuss  the  "acquisition, 
lease  or  alienation  of  property."''**   Montana's  statute 
contains  an  even  broader  exemption,  covering  "the  purchasing 
of  public  property,  the  investing  of  public  funds  or  other 
matters  involving  competition  or  bargaining  which,  if  made 
public,  may  adversely  affect  the  .  .  .  financial  interest  of 
the  state  or  any  political  subdivision  or  agency  of  the 
state.  "^"^  The  rationale  for  these  exemptions  is  simple: 
Public  officials  should  be  able  to  discuss  property 
acquisitions  privately  to  prevent  public  negotiations  which 
would  drive  up  the  price  of  the  property  at  the  expense  of 
the  taxpayers.   However,  closing  real  estate  negotiations 
from  the  opening  bid  to  the  final  agreement  denies  members 
of  the  public  any  opportunity  to  review  the  purchase  before 
it  is  made  and  to  identify  the  parties  most  likely  to 


1993) 


Id. 

See,  e.g.,    Vt.  Stat.  Ann.  tit.  1  §  313(a)(2)  (Supp. 


^*    N.C.  GEN.  STAT.  §  143-318.3(1)   (199  3);  N.H.  REV.  STAT. 
Ann.  §  91-A:3 (II) (d)  (Supp.  1993). 

^"^  Mont.  Rev.  Codes  Ann.  §  82-3402(4)  (Supp.  1993). 

Wisconsin's  law  contains  similar  language.  Wis.  Stat.  Ann.  § 

66.77  (30)  (d)  (Supp.  1993).  Also  see  Wyo.  STAT  .  §  16-4- 
405(a)  (vii)  (1993)  . 
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benefit  from  the  transaction.   It  is  arguable  that  closed 
sessions  could  increase  the  possibility  of  deals  which 
benefit  members  of  the  public  body  themselves.   To  prevent 
this  scenario  from  taking  place,  some  states  require  that 
final  votes  on  real  estate  transactions  be  taken  in 
public/"  while  others  require  that  minutes  of  all 
executive  sessions  concerning  real  estate  transactions  be 
released  upon  completion  of  the  deal.**' 

A  variety  of  other  subjects  are  exempted  from  state 
open  meetings  statutes.   Some  states  exclude  various 
meetings  of  medical  boards,  hospital  authorities,  and  other 
medical  committees.**-   For  example,  the  Texas  statute 
exempts  medical  boards  or  medical  committees  where 
individual  patient  records  are  discussed."   Massachusetts 
and  New  Hampshire  are  among  states  excluding  meetings  "to 
discuss  strategy  with  respect  to  collective  bargaining  or 
litigation  if  an  open  meeting  may  have  a  detrimental  effect 
on  the  bargaining  or  litigating  position  of  the  governmental 


"*"  See,  e.g.,  Va.  Code  Ann.  §  2. 1-344  (c)  (Supp.  1993). 

*'  See,  e.g.,    Colo.  Rev.  Stat.  §  24-6-4020-2 . 3  (a)  (Supp. 
1993).  This  section  also  states  that  "No  member  of  a  public 
body  shall  use  this  paragraph  as  a  subterfuge  for  providing 
covert  information  to  prospective  buyers  or  sellers." 

*2  See,  e.g.,  Alaska  Stat.  §  44.62.310(d)(4)  (1993) 
(excluding  meetings  of  public  hospital  staff) ;  Tex.  Rev.  Civ. 
STAT,  art  6252-17(2) (o)  (1993)  (excluding  all  hospital 
committees) . 

"  Tex.  Rev.  Civ.  Stat,  art  6252-17  (2)  (o)  (1993). 
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body."*"*   Several  other  states  exclude  attorney 
consultations  in  which  the  public  body  seeks  the  attorney's 
advice  concerning  pending  legal  matters/'' 
Defining  a  Public  Meetincf 

Once  it  is  determined  that  a  governmental  body  is  both 
a)  covered  by  the  law  and  b)  not  excluded  by  one  of  the 
statutory  exemptions  to  the  law,  it  must  be  determined 
whether  the  meeting  at  issue  falls  within  the  reach  of  the 
act.   Central  to  this  determination  is  the  definition  of  a 
meeting  in  the  statutes.   The  definition  of  a  meeting  is 
critical  because  there  are  an  infinite  number  of  gatherings- 
-social  and  political — at  which  members  of  a  governmental 
body  could  meet  for  an  infinite  number  of  reasons.   The 
definition  of  a  meeting  or  a  public  proceeding  in  open 
meetings  laws  must  attempt  to  protect  public  access  to 
government  business  while  safeguarding  the  public  official's 
personal  life. 

Aside  from  its  quorum  requirement,  one  of  the  more 

inclusive  definitions  of  what  constitutes  a  meeting  is  found 

in  the  Texas  statute: 

"Meeting"  means  any  deliberation  between  a  quorum 
of  members  of  a  governmental  body,  or  between  a 
quorum  of  members  of  a  governmental  body  and  any 
other  person,  at  which  any  public  business  or 
public  policy  over  which  the  governmental  body  has 
supervision  or  control  is  discussed  or  considered. 


"^  Mass.  G.L.  ch.  39  §  23B(3)   (1993);  N.H.  Rev.  STAT  .  ANN.  § 
91-A:2,  1(c)  (1993)  . 

'^'^  See,    e.g.,    N.D.  CENT.  Code  §  44-04-19.1  (1993). 
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or  at  which  any  formal  action  is  taken.   It  shall 
not  be  construed  that  the  intent  of  this 
definition  is  to  prohibit  the  gathering  of  members 
of  the  governmental  body  in  numbers  of  a  quorum  or 
more  for  social  functions  unrelated  to  the  public 
business  which  is  conducted  by  the  body  or  for 
attendance  of  regional,  state,  or  national 
conventions  or  workshops  as  long  as  no  formal 
action  is  taken  and  any  discussion  of  public 
business  is  incidental  to  the  functions, 
conventions  or  workshops.*"' 

The  Texas  definition  of  a  meeting  covers  quasi- 
governmental  bodies,  discussions  between  members  of  the 
governmental  body  and  any  other  person,  and  contains  a  broad 
description  of  the  types  of  discussions  covered  by  the  act, 
while  providing  exceptions  for  social  encounters  and 
industry  meetings.   Combined  with  specific  definitions  of 
deliberation , "  governmental  body/**  and  quorum.  ""'^  the 
Texas  open  meetings  law  clearly  defines  which  gatherings  are 
subject  to  the  requirements  of  the  act. 


*^  Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17  (1)  (a)  (1993) 

*^  "Deliberation"  means  a  verbal  exchange  during  a 
meeting  between  a  quorum  of  members  of  a  governmental  body, 
or  between  a  quorum  of  members  of  a  governmental  body  and 
any  other  person,  concerning  any  issue  within  the 
jurisdiction  of  the  governmental  body  or  any  public 
business,  Tex.  Rev.  Civ.  Stat.  art.  6252-17  ( 1)  (b)  (1993). 

^**  "Governmental  body"  means  any  board,  commission, 
department,  committee,  or  agency  within  the  executive  or 
legislative  department  of  the  state,  which  is  under  the 
direction  of  one  or  more  elected  or  appointed  member;  and 
every  deliberative  body  having  rule-making  or  quasi- judicial 
power...  Tex.  Rev.  Civ.  Stat.  art.  6252-17  ( 1)  (c)  (1993). 

*'  "Quorum,"  unless  otherwise  defined  by  constitution, 
charter,  rule  or  law  applicable  to  such  governing  body, 
means  a  majority  of  the  governing  body.  Tex.  Rev.  Civ.  Stat. 
art.  6252-17(1) (d)  (1993). 
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Other  states  have  defined  a  meeting  in  a  number  of 

ways.   Many  states  have  drafted  statutes  that  do  not  define 

it  at  all,  focusing  instead  upon  the  activity  that  takes 

place  at  the  gathering.   For  example,  the  Montana  law  opens 

meetings  "at  which  any  action  is  taken.  "'"^'  Wyoming's  open 

meetings  law  goes  a  step  further,  defining  the  term  action: 

"Action"  means  the  transaction  of  official 
business  of  an  agency  including  a  collective 
decision  of  a  governing  body,  a  collective 
commitment  or  promise  by  a  governing  body  to  make 
a  positive  or  negative  decision,  or  an  actual  vote 
by  a  governing  body  upon  a  motion,  proposal, 
resolution,  rule,  order  or  ordinance.**' 

Wyoming  courts  have  held  that  where  no  collective 

decision,  commitment,  or  promise  results  from  a  gathering, 

there  is  no  transaction  of  business  and,  therefore,  no 

violation  of  the  open  meetings  law."*-   Other  states  also 

define  action  narrowly,  which  could  limit  public  access  to 

the  preliminary  stages  of  the  decisionmaking  process.   New 

Jersey,  for  example,  defines  official  action  as  a 

"determination  made  by  vote."'*''   Such  a  narrow  definition 

makes  it  difficult  for  a  court  to  interpret  the  section  to 

cover  discussion  leading  up  to  voting.   Compare  New  Jersey's 

narrow  definition  with  the  Florida  Government-in-the- 


^"   Mont.  Rev.  Code  Ann.  §  82-3402  (1993). 

■"  Wyo.  Stat.  Ann.  §  16-4-402  (a)  (1)  (1993).  Washington 
State's  open  meetings  law  also  defines  "action"  in  similar 
terms.  Wash.  Rev.  Code  Ann.  §  42.30.020(3)  (1992). 

'^  Emery  v.  City  of  Rawlins,  596  P. 2d  675  (Wyo.  1975). 

■^^  N.J.  Stat.  Ann.  §  10:4-2  (Supp.  1993). 
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Sunshine  Law,  which  defines  as  public  those  meetings  where 

"official  acts  are  to  be  taken.  "'^'*   The  Florida  Supreme 

Court  has  interpreted  this  language  to  include 

every  thought,  as  well  as  every  affirmative  act, 
of  a  public  official  as  it  relates  to  and  is 
within  the  scope  of  his  official  duties  ...  it 
is  the  entire  decision-making  process  that  the 
legislature  intended  to  affect  by  the  enactment  of 
this  statute.  .  .  .  Every  step  in  the  decision- 
making process,  including  the  decision  itself,  is 
a  necessary  preliminary  to  formal  action.   It 
follows  that  each  step  constitutes  an  "official 
act"  .  .  .  within  the  meaning  of  the  act.''"' 

Another  group  of  state  statutes  also  do  not  define  a 

meeting,  but  focus  not  on  the  type  of  action  taken  but  on 

the  formality  of  the  proceeding.   Typical  of  this  approach 

are  the  laws  of  South  Carolina  and  Arkansas,  which  state 

that  all  "formal  or  informal,  special  or  regular"  meetings 

shall  be  open  to  the  public.*^"  Without  a  definition  of  a 

meeting,  such  language  leaves  the  term  to  judicial 

interpretation,  however,  unless  lawmakers  provide  guidance 

through  other  sections  in  their  acts  reflecting  legislative 

intent  to  make  the  statutes  comprehensive.   Iowa  law 

declares  that  meetings  include  all  meetings  of  every  kind  . 

.  .  whether  formal  or  informal, '^^  but  offers  no  further 


^■*  FLA.  Stat.  Ann.  §  286.011(1)  (Supp.  1993). 

'"*   Times    Publishing    Co.    v.    Williams,    222    So.  2d    470,    473 
(Fla.     1969)  . 

"^   S.C.    Code  Ann.    §    1-20. 3  (a)     (Supp.    1993);    Ark.    Stat.    Ann, 
§    12 — 2802     (1993) , 

'^   Iowa  Code  Ann.    §28A.l    (Supp.    1992). 
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explanation  of  the  term.   Delaware  defines  meetings  as 
gatherings  at  which  "business  is  transacted."'"*   Louisiana 
and  North  Dakota  declare  that  all  meetings  of  "affected 
bodies"  shall  be  open  to  the  public,  but  provide  no  guidance 
as  to  what  constitutes  a  meeting.'*''   Such  vague  language 
leaves  the  door  open  for  questions  regarding  informal 
meetings,  meetings  at  a  public  official's  home  or  at  other 
nonofficial  locations,  teleconferences,  and  other  issues. 

Another  important  factor  for  defining  what  constitutes 
a  meeting  is  a  reference  to  the  number  of  members  who  must 
be  present  to  trigger  the  open  meetings  law.   Some  states 
make  no  reference  to  the  number  of  members  needed  to 
constitute  a  meeting  subject  to  the  open  meetings  law.'"*' 
Others  require  a  quorum,""  a  majority,'"'  or  two  or  more 
members'"''  of  the  public  body  to  trigger  the  law. 


■**  Del.  Code  Ann.  tit.  29  §  5109  (1993)  . 

"^  La.    Rev.    Stat.    Ann.    §    42-7    (1965)  ,    as   amended,     (Supp. 
1993);    N.D.    CENT.    CODE    §    44-04-19     (1993). 

™  Del.    Code  Ann.    tit.    29    §    5109    (1993);    Mo.    Ann.    Stat.    § 
610.010(3)     (Supp.     1993);    Okla.    Stat.    Ann.    tit.    25    §    201 
(1993)  . 

'"'  Conn.  Gen.  Stat.  §  1-I8a  (1993);  Mass.  G.L.  ch.  39  §  23B 
(1993);  N.M.  Stat.  Ann.  §  5-6-23  (B)  (Supp.  1993);  Vt  .  Stat.  ANN. 
§    310(2)      (1993)  . 

'"'   OHIO   Rev.    Code   Ann.    §    121.22(B)(2)     (1993);    N.C.    Gen. 
Stat.     §    143-318.2     (1993). 

'"'   CoLo.    Rev.    Stat.    Ann.    §    24-6-402(1)     (Supp.    1993);    Tenn. 
Code   Ann.    §    8-44-102    (1993).    Florida's   Government-in-the- 
Sunshine   Law  provides   no  numerical   requirement,    but  the 
courts   have    fashioned   a    "two   or  more"    rule   through   the 
common    law.    See   Hough   v.    Stembridge,    278    So. 2d    288,    297    (3 
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The  quorum  requirement'"^  provides  ample  opportunity 
for  lawful  evasion  of  the  purpose  of  open  meetings 
legislation,  since  a  group  of  officials  comprising  a 
majority  but  less  than  a  quorum  could  lawfully  convene, 
discuss  the  issue, and  reach  a  resolution  without  public 
discussion.   Thus,  the  majority  could  stifle  bipartisan 
debate  on  public  issues  by  resolving  outstanding  issues 
before  voting  publicly  with  a  minimum  of  open  discussion.'"^ 
The  majority  requirement  would  forbid  the  majority  as  a 
whole  from  meeting  privately  to  resolve  issues,  but  it  does 
nothing  to  stop  significant  portions  of  the  majority  from 
hammering  out  the  details  before  meeting  as  a  whole. 
Nothing  would  prevent  small  groups  of  the  majority  from 
breaking  into  groups  and  then  sending  delegates  from  each 
group  to  one  another's  meetings. 

Several  states  require  that  all  meetings  of  two  or  more 
members  of  the  governmental  body  be  subject  to  the  open 
meetings  law."*   This  requirement  eliminates  many  of  the 


D.C.A.  Fla.  1973).  Also   see    Board  of  Public  Instruction  of 
Broward  County  v.  Doran,  224  So. 2d  693  (Fla.  1969);  City  of 
Miami  v.  Berns,  245  So. 2d  38  (Fla.  1971). 

'^•^  A  quorum  is  the  minimum  number  of  officials 
statutorily  allowed  to  take  formal  action. 

'"''  Comment,  Open  Meetings  Laws:  An  Analysis  and  a 
Proposal,  at  1170. 

"*  Colo.  Rev.  Stat.  Ann.  §  24-6-402(1)  (Supp.  1993);  Tenn. 
Code  Ann.  §  8-44-102  (1993).  Florida's  Government-in-the- 
Sunshine  Law  provides  no  numerical  requirement,  but  the 
courts  have  fashioned  a  "two  or  more"  rule  through  the 
common  law.  See  Hough  v.  Stembridge,  278  So. 2d  288,  297  (3 
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problems  associated  with  the  quorum  requirement  because  all 
deliberations  between  government  officials  of  the  same 
governmental  body  would  trigger  the  open  meetings  law.   In 
theory,  at  least,  the  "two  or  more"  requirement  removes  all 
doubt  as  to  the  scope  of  coverage  and  frustrates  officials 
seeking  ways  to  legally  circumvent  the  open  meetings 
requirements . 

The  quorum,  majority,  and  "two  or  more"  requirements, 
however,  could  interfere  with  the  social  lives  of  public 
officials  if  no  language  is  added  to  protect  chance 
encounters  or  purely  social  gatherings.   To  this  end,  some 
state  statutes  specifically  exclude  social  meetings  and 
chance  encounters  from  coverage.   For  example,  Indiana's  law 
states  that  "any  social  or  chance  gathering  not  intended  to 
avoid  this  chapter"  is  not  a  meeting  for  purposes  of  the 
open  meetings  law,"^'^   Social  meetings  offer  a  tempting 
forum  for  evading  open  meetings  laws.   Illegal  meetings  held 
under  the  cover  of  social  outings  are  difficult  to  prove, 
and  legislatures  are  hard  pressed  to  fashion  a  comprehensive 
definition  of  what  is  and  what  is  not  a  purely  social 
gathering.   As  the  Oregon  attorney  general  said  in  a  1973 
opinion,  the  duty  ultimately  falls  upon  the  public  official 
to  obey  the  law,  and  opportunities  for  evasion  will  always 


D.C.A.  Fla.  1973).  Also   see   Board  of  Public  Instruction  of 
Broward  County  v.  Doran,  224  So. 2d  693  (Fla.  1969);  City  of 
Miami  v.  Berns,  245  So. 2d  38  (Fla.  1971). 

""  IND.  Code  Ann.  §  5-14-1 . 5-2  (c)  (1)  (Supp.  1993). 
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exist.  "^"*   If  social  gatherings  and  chance  encounters  are 
excluded  from  the  law,  it  is  up  to  the  courts  and  the  public 
officials  themselves  to  interpret  the  law  in  the  context  of 
the  particular  event.   It  is  not  the  location  of  the  meeting 
but  the  purpose  for  which  the  discussion  is  held  that  should 
be  determinative  of  whether  the  gathering  is  subject  to  the 
open  meetings  law."^'^ 
Notice  Requirements  and  Emergency  Meetings 

Open  meetings  laws  mean  little  if  the  public  is  not 
given  adequate  notice  of  public  meetings.   State  open 
meetings  laws  provide  varying  amounts  of  guidance  to  public 
officials  concerning  public  notice.   Some  states  expressly 
require  notice  but  fail  to  specify  the  amount  and  type  of 
notice  necessary  to  comply  with  the  law.   For  example, 
Tennessee's  open  meetings  law  states  only  that  notice  be 
"adequate,"""  and  Iowa's  law  states  only  that  notice  be 
"reasonable."'"   Without  further  guidance,  such  language 
lends  itself  to  varying  judicial  application.   In  fact,  a 
Tennessee  chancery  court  held'  that  the  adequate  notice 
provision  was  unconstitutionally  vague.   The  court  said  that 
there  is  no  way  to  construe  the  term  adequate  "except  to  say 
that  it  means  adequate  public  notice  under  the 


'"**  35  Ore.  Op.  Atty.  Gen.  543,  at  2-3  (1973) 

'^•^  Id. 

""  TENN.  code  Ann.  §  8-44-105  (1993)  . 

"'  Iowa  Code  Ann.  §  28A.4  (Supp.  1993). 
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circumstances,  and  that  would  mean  different  things  to 
different  people  of  common  intelligence.""^ 

Even  in  states  with  no  specific  notice  reguirements, 
the  courts  have  routinely  held  that  public  notice  is  implied 
in  the  open  meetings  statutes  themselves.   In  Alabama,  for 
example,  no  statutory  notice  requirement  exists.   Yet  the 
Alabama  Supreme  Court  ruled  in  1931  that  the  state's  open 
meetings  law  implies  a  requirement  of  public  notice."'' 

Other  states  place  additional  notice  requirements  on 
public  bodies  planning  special  or  emergency  meetings.""* 
Twenty-six  states  require  24  hours'  notice  for  special  or 
emergency  meetings. "''  Arkansas  and  Texas,  however,  require 
that  only  two  hours '  notice  be  given  for  emergency 
meetings."*   Such  a  short  notice  period  raises  the  specter 
of  public  officials  convening  emergency  meetings  at  all 


"-  City  of  Memphis  v.  Memphis  Publishing  Co.,  No. 
78995-2R.D.  (Shelby  County,  Tenn. ,  May  6,  1974),  rev' d , 
Shelby  Eq.  No.  5  (Tenn.  July  29,  1974),  cited  in  Note,  Open 
Meetings  Laws:  An  Analysis  and  a  Proposal,  45  Miss.  L.J. 
1151,  1176  (1974) . 

""*  Hamrick  v.  Town  of  Albertville,  135  So.  326  (1931). 
In  Hamrick,    the  Alabama  Supreme  Court  held  that  a  civic 
improvement  assessment  made  during  a  closed  meeting  held 
without  notice  was  illegal. 

""*  See,  e.g..  III.  Ann.  Stat.  ch.  102  §  42.02  (Supp. 
1974);  Mich.  Comp.  Laws  Ann.  §  15.253  (Supp.  1974);  Pa.  Stat. 
Ann.  tit.  65  §  253(A)   (Supp.  1993). 

""^  See,  e.g..  III.  Ann.  Stat.  ch.  102  §  4  2.02  (Supp. 
1993);  Pa.  Stat.  Ann.  tit.  65  §  253(B)  (Supp.  1993). 

"*  Ark.  Stat.  Ann.  §  12-2805  (Supp.  1993);  Tex.  Rev.  Civ. 
Stat.  art.  6257-17  §  3(A) (b)  (Supp.  1993). 
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hours  of  the  day  and  night  in  hopes  of  avoiding  public 
scrutiny.   Both  states  address  that  fear  by  enumerating 
certain  members  of  the  public  that  must  be  notified — namely, 
the  news  media.   Arkansas,  for  example,  requires  that  in  the 
case  of  emergency  meetings,  notice  be  given  to 
"representatives  of  the  newspapers,  radio  stations  and 
television  stations  ...  in  the  county  in  which  the  meeting 
is  to  be  held  and  which  have  requested  to  be  so 
notified.""''   Other  states  require  the  posting  and 
publishing  of  notices  for  the  general  public  in  addition  to 
notifying  the  news  media."*" 

Enforcement  Provisions  of  State  Open  Meetings  Laws 
Well-drafted  provisions  defining  coverage,  narrowly 
tailored  exceptions  to  coverage,  and  explicitly  detailed 
notice  requirements  for  regular  or  emergency  meetings  are  of 
little  practical  value  to  the  public  if  nothing  can  be  done 
to  sanction  violations  of  open  meetings  laws.   The  states 
have  provided  a  variety  of  legal  remedies  to  enforce  the 
people's  statutory  right  to  attend  meetings  of  governmental 
bodies.   The  various  statutes  contain  at  least  one  of  the 
following  remedies:  writs  of  mandamus;  declaratory 
judgments;  injunctions;  invalidation  of  decisions  made  in 
violation  of  the  statute;  civil  fines;  criminal  fines  and/or 


"''  Ark.  Stat.  Ann.  §  12-2805  (Supp.  1993)  . 

"*  See,  e.g.,    III.  Ann.  Stat.  ch.  102  §  42. 02-. 03  (Supp, 
1993)  . 
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sentences;  and  removal  from  office."'*   Some  states  provide 
strictly  civil  remedies;  other  states  combine  civil  and 
criminal  punishment,  reserving  criminal  sanctions  for  wilful 
or  repeat  violations.   Precise  language  and  clear  statements 
of  legislative  intent  are  as  important  to  enforcement 
provisions  as  they  are  to  the  remainder  of  the  statute. 
Writs  of  Mandamus 

A  writ  of  mandamus  is  a  writ  issued  from  a  high  court 
to  an  inferior  court  or  to  a  municipal  corporation  to 
restore  a  right  that  has  been  illegally  deprived.'-"   In  an 
effort  to  influence  the  decision-making  processes  of 
governmental  bodies,  17  state  open  meetings  laws  contain 
provisions  allowing  the  courts  to  issue  writs  of  mandamus 
ordering  public  bodies  to  open  meetings.'-'   At  common  law, 
the  writ  of  mandamus  offered  the  only  procedural  means  to 


"■^  Seventeen  state  sunshine  laws  provide  for  writs  of 
mandamus  ordering  future  governmental  meetings  to  be  held  in 
compliance  with  the  law;  thirty-two  state  sunshine  laws 
provide  for  injunctions;  thirty-eight  states  provide  for 
invalidation  of  decisions  made  in  illegally  closed  meetings; 
seventeen  states  currently  provide  for  civil  fines  for 
violations  of  the  sunshine  law;   sixteen  state  sunshine  laws 
contain  criminal  misdemeanor  penalties  for  violations  of  the 
sunshine  law;  twenty-eight  sunshine  laws  provide  for 
attorneys'  fees  for  victorious  plaintiffs;  and  seven  states 
provide  for  the  removal  from  office  of  officials  who 
repeatedly  violate  open  meetings  laws. 

'-"  Blacks  Legal  Dictionary  433  (rev.  ed.  1993)  . 

'-'  See,  e.g..  La.  Rev.  Stat.  Ann.  §  42: 11  (A)  (1993);  Iowa 
Code  Ann.  §  28A.6  (West  Supp.  1993). 
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enforce  the  right  to  attend  public  meetings.'--  Writs  of 
mandamus  order  future  compliance  with  the  open  meetings  law 
if  a  potential  violation  seems  likely.'-^   If  a  public  body 
violates  a  writ  of  mandamus,  it  can  be  held  in  civil 
contempt. '-" 

A  writ  can  quickly  stop  illegal  meetings  which 
sometimes  continue  despite  the  filing  of  a  complaint  in  the 
absence  of  an  injunction.   For  example,  in  Worden,  Montana 
v.  County  of  Yellowstone,'^''  the  Montana  Supreme  Court 
overruled  a  trial  court's  denial  of  a  writ  compelling  the 
Yellowstone  County  Commissioners  to  stop  holding  private 
meetings  over  the  phone. '-^  The  court  found  that  a  writ  of 


'^-  Peter  Guthrie,  Annotation:  Validity,  Construction 
and  Application  of  Statutes  Making  Public  Proceedings  Open 
to  the  Public,  38  A.L.R.  1070,  1091  (1991). 

'^^  See,    e.g.,    Az .  Rev.  Stat.  §  38-431.04  (1993). 

'-"*  D.  Dobbs,  Handbook  on  the  Law  of  Remedies,  §  2.2,  at 
32  (1993) . 

'2'*  606  P. 2d  1069  (Mt.  1980). 

'^'*   In  Worden,  members  of  a  local  school  board  opposed 
to  a  proposed  subdivision  filed  for  a  writ  of  mandamus  after 
the  county  commissioners  voted  by  telephone  to  approve  the 
subdivision.   The  trial  court  dismissed  the  case,  ruling 
that  while  the  teleconference  failed  to  comply  with  the  open 
meetings  law,  the  "sense  of  urgency"  surrounding  the  board's 
decision  forced  the  commissioners  to  meet  by  telephone. 

The  Montana  Supreme  Court  agreed  that  under  Montana 
law,  a  writ  of  mandamus  can  not  correct  past  actions. 
However,  the  court  found  that  a  writ  of  mandamus  ordering 
the  board  to  cease  holding  telephone  conferences  in 
violation  of  the  sunshine  law  was  the  only  way  to  ensure 
public  access  to  future  commission  meetings.  Recognizing 
that  its  action  was  "not  textbook  law,"  the  Montana  Supreme 
Court  issued  a  writ  of  mandamus  ordering  the  commission  to 
comply  with  the  sunshine  law. 
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mandamus  was  the  only  way  to  quickly  halt  ongoing  telephone 
conference  calls. 

A  writ  of  mandamus  rarely  can  be  employed  under  open 
meetings  laws,  however,  because  the  courts  require  "a  prior 
demand  of  performance"  that  is  ignored  by  the  public  body 
before  granting  writs  of  mandamus.'-^   Because  open  meetings 
are  the  rule  under  open  meetings  laws,  there  would  be  no 
reason  for  the  public  to  demand  that  a  public  body  open  its 
meetings  unless  the  intention  to  hold  a  closed  meeting 
previously  had  been  made  apparent.   Such  advance  notice  of  a 
closed  meeting  is  unlikely,  since  secrecy  is  usually  the 
goal  when  governmental  bodies  choose  to  hold  closed 
meetings.   Even  if  citizens  learn  of  a  planned  closed 
meeting,  there  may  not  be  time  to  obtain  a  writ  of  mandamus 
before  the  meeting  is  held.   Instead,  allegations  of 
violations  of  the  law  usually  will  be  brought  after  the 
meeting  is  over  and  the  public  discovers  that  a  closed 
meeting  has  taken  place. '^"^ 

In  spite  of  these  difficulties,  writs  of  mandamus  can 
be  useful.   Once  issued,  the  standard  of  conduct  for  the 
governmental  body  is  clear  and  no  longer  a  matter  for  legal 


'^^  Note,  Open  Meetings  Statutes:  The  Press  Fights  for 
the  Right  to  Know,  75  Harv.  L.  Rev.  1199,  1215  (1962);  Note, 
The  Iowa  Open  Meetings  Act:  A  Lesson  in  Legislative 
Ineffectiveness,  62  Iowa  L.  Rev.  1108,  1113  (1977). 

'2*  For  an  excellent  discussion  of  the  need  for  remedies 
applicable  after  closed  meetings  have  taken  place,  see 
Dobrovolny  v.  Reinhardt,  173  N.W.2d  837,  842  (J.  Becker,  J. 
Mason,  dissenting)  (Iowa  1970) . 
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debate.   Noncompliance  might  result  in  contempt  proceedings 
in  the  issuing  court.   More  importantly,  writs  of  mandamus 
are  grants  of  power  to  the  courts  and  are  not  tied  to  the 
statutory  powers  of  prosecutors.   Thus,  writs  of  mandamus 
may  be  sought  by  citizens  even  when  local  or  state 
prosecutors  refuse  to  take  action.   In  states  where  standing 
is  limited  to  state  or  local  prosecutors,  writs  of  mandamus 
serve  as  a  valuable  option  in  the  face  of  prosecutorial 
inattentiveness . 
Injunctions 

Thirty-two  state  open  meetings  laws  specify  that 
injunctive  relief  is  available  to  compel  compliance  with  the 
law  and  to  prohibit  repeated  violations.'-'*   An  injunction 
provides  an  equitable  remedy  that  prohibits  or  permits 
someone  to  do  some  act.'""'   As  applied  to  state  open 
meetings  laws,  injunctions  frequently  are  sought  to  stop  a 
public  body  from  conducting  further  meetings  in  violation  of 
the  law.   An  injunction  merely  directs  the  defendant  to 
avoid  future  violations;  the  threat  of  contempt  proceedings 
if  additional  violations  occur  helps  ensure  future 


'-"  See,  e.g.,  Ariz.  Rev.  Stat.  Ann.  §  38-431.04  (Supp. 
1993);  Cal.  Gov't  Code  §§  11130,  54960  (West  Cum.  Supp.  1993); 
Del.  Code  Ann.  tit.  29  §  10005  (Cum.  Supp.  1992)  ;  Ga.  Code  Ann. 
§  40-3301(b)  (Cum.  Supp.  1993);  Kan.  Stat.  Ann.  §  75-4320(a) 
(Supp.  1993);  Mass.  Gen.  Laws  Ann.  ch.  30A  §  llA.5  (West 
1993);  Neb.  Rev.  Stat.  §  84-1414(3)  (Cum.  Supp.  1993). 

'^"  Dobbs,  Handbook  of  Remedies  107  (1992)  . 
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compliance.''"  In  practice,  however,  the  use  of  injunctions 
as  a  remedy  for  open  meetings  law  violations  has  been 
limited  by  statutes  requiring  proof  of  a  prior  violation 
before  a  court  will  issue  an  injunction. '"*'   In  addition, 
the  vast  majority  of  the  state  open  meetings  laws  that 
provide  for  injunctions  state  that  the  court  "may"  issue 
injunctions  upon  "good  cause  shown,"  leaving  the  courts 
substantial  discretion  in  applying  injunctive  relief.'"   In 
Massachusetts,  North  Carolina,  and  Illinois,  for  example, 
good  cause  is  defined  as  proof  that  a  prior  violation  has 
occurred.'''"'   If  a  prior  violation  is  proved  in  California, 
issuance  of  an  injunction  is  still  discretionary.'^'' 

The  weakness  of  the  injunction  procedure  lies  in  the 
necessity  of  proving  a  prior  violation  and  hence  of  enduring 


''"  Oliver  Fiss  and  David  Rendleman,  Injunctions  104  (2d 
ed.  1984) . 

"-  See,    e.g.,    Mass.  Gen.  Laws  Ann.  ch.  30A  §  11A.5  (West 
Supp.  1993)  (citizens  may  seek  injunctive  relief  to  ensure 
"future  compliance"  with  the  act)  ;  Mich.  Comp.  Laws  Ann.  § 
15.271  (Supp.  1993)  (further  noncompliance  with  the  act  may 
be  enjoined);  Nev.  Rev.  Stat.  §  241.040(5)  (Supp.  1993)  (only 
persons  already  denied  rights  may  seek  injunctive  relief) . 

'■"  See,  e.g.,  Ala.  Code  §  13A-14-2  (1993);  Va.  Code  Ann.  § 
2.1-346  (1993) . 

'''•*  III.  Rev.  Stat.  ch.  102  §  43  (199  3)  ;  Mass.  Gen.  Laws  Ann, 
ch.  39  §23C  (Supp.  1993);  N.C.  GEN.  STAT.  §  143-318.16  (1993). 
Also   see    Eggiman  v.  Wake  Cty.  Bd.  of  Educ. ,  206  S.E.2d  754, 
cert,  denied,  209  S.E.2d  280  (1974)  (injunctions  under  open 
meetings  law  were  intended  to  apply  only  to  a  situation 
where  a  citizen  had  been  refused  access  to  a  meeting 
required  to  be  open) . 

^^^   Cal.  Govt.  Code  §  54960. 
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at  least  one  violation  before  enjoining  future  illegal 
meetings.   Public  bodies  operating  under  such  injunction 
provisions  know  that  if  they  choose  to  violate  the  law,  the 
worst  that  could  happen  in  the  event  of  a  claim  for 
injunctive  relief  would  be  the  issuance  of  a  court  order 
forbidding  the  body  to  meet  in  private  again.   In  effect, 
this  gives  the  public  body  one  relatively  enforcement-free 
opportunity  to  break  the  law. 

On  the  other  hand,  the  prospective  nature  of  the 
injunction  procedure  also  can  be  a  great  advantage  for 
citizens  seeking  to  end  repeated  violations  of  the  open 
meetings  law.   Injunctions  reflect  the  fact  that  open 
meetings  violations  often  are  the  result  of  ignorance  of  the 
law  or  inadvertence,  and  provide  a  means  of  providing 
judicial  clarification  without  subjecting  public  officials 
to  more  severe  sanctions.   In  addition,  the  more  severe 
penalties  for  contempt  help  ensure  compliance  with  the 
injunction. 
Declaratory  Judgments 

In  many  instances,  genuine  questions  arise  over  the 
open  meetings  laws.   To  protect  citizens  seeking 
clarification  of  the  open  meetings  law,  13  states  allow 
citizens  to  seek  a  declaratory  judgment  on  open  meetings 
issues.   A  handful  of  states  allow  public  officials  to  seek 
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declaratory  judgments.'^''  A  declaratory  judgment  is  a 
prospective  ruling  from  the  court  on  whether  a  certain 
procedure  will  violate  the  law.'"   California's  Brown  Act, 
which  covers  the  meetings  of  local  agencies,  declares  that 
"any  interested  person"  may  seek  a  declaratory  judgments  to 
"determine  the  applicability  of  this  chapter  to  actions  or 
threatened  future  action  of  the  legislative  body."'"**  Like 
writs  of  mandamus  and  injunctions,  declaratory  judgments 
reguire  citizens  to  discover  an  impending  violation  before  a 
meeting  is  held.   As  a  prospective  measure,  declaratory 
judgments  do  not  provide  for  penalties. 

Depending  upon  statutory  construction,  declaratory 
judgments  allow  citizens  and/or  public  officials  to  seek 
judicial  clarification  of  the  open  meetings  law  before  the 
governmental  body  decides  to  close  a  meeting.   For  example, 
in  Binghamton  Press  v.  Board  of  Education  of  Binghamton, '^^ 
two  reporters  asked  the  New  York  courts  to  determine  whether 
a  school  board's  planned  work  session  would  violate  the 
state's  open  meetings  law.   The  court  reviewed  the  board's 
agenda  and  found  that  the  work  session  was  scheduled  to 


'^^  See,  e.g.,  Mo.  Rev.  Stat.  §  610.027(5)  (Cumm.  Supp. 
1992);  N.C.  GEN.  Stat.  §  143-318 . 16A (d)   (1993). 

'"  Black's  Legal  Dictionary  122  (rev.  ed.  1993). 

'"   Cal.    Govt.    Code   §    54960    (1994)  . 

'^'*    67    A. 2d    797     (N.Y.     1979). 
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discuss  the  consolidation  of  two  city  high  schools. '^^'  The 
court  ruled  that  school  consolidation  was  a  matter  of 
"substantial  public  interest"'^'  and  issued  a  declaratory 
judgment  instructing  the  board  that  such  a  work  session 
would  constitute  a  violation  of  the  open  meetings  law.'"*^ 

Through  the  use  of  declaratory  judgments,  open  meetings 
questions  sometimes  can  be  answered  without  the  time  and 
expense  of  litigation.   More  importantly,  the  governmental 
body  has  no  justifiable  excuse  for  holding  a  closed  meeting 
in  violation  of  the  open  meetings  law  without  first  seeking 
a  declaratory  judgment.   The  judgments  also  serve  an 
important  educational  purpose,  as  officials  throughout  a 
state  can  profit  from  judicial  clarification  of  the  law. 
Declaratory  judgments  make  it  more  difficult  for  public 
officials  to  claim  they  acted  in  good  faith  out  of  ignorance 
of  the  law  and  encourage  public  officials  to  learn  more 
about  the  open  meetings  law  without  facing  the  stigma  of 
civil  actions  or  criminal  prosecutions  that  could  result  in 
fines,  jail  terms,  or  removal  from  office. 


'^"  Id.    at  7  98. 

'•*'  Id.,  citing  NY  CLS  Pub  O.  §  107(1)  (1993) 


142 


Id.    at  800, 
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Invalidation 

Thirty-eight  states  provide  for  invalidation  of 
decisions  made  in  illegally  closed  meetings."'''   Eleven 
states  automatically  invalidate  any  decision  made  in 
violation  of  the  open  meetings  law,'^  while  others 
invalidate  only  upon  proof  of  wilful  violation.'"'''   Other 
states*  open  meetings  laws  prohibit  courts  from  invalidating 
decisions  on  public  contracts  or  the  public  debt  and  other 
issues.''"'   Still  other  states  set  limits  on  the  period 
following  a  violation  during  which  invalidation  may  be 
sought. '■'^ 

At  first  glance,  invalidating  actions  taken  at  meetings 
held  in  violation  of  open  meetings  laws  appears  to  be  a 
reasonable  method  of  enforcement.   Through  invalidation, 


'■'''  See,  e.g.,  Alaska  Stat.  §  44.62.310  (1993);  Az .  Rev. 
Stat.  Ann.  §  38-431.05  (1993);  Colo.  Rev.  Stat.  §  24-6-402(4) 
(1993);  FLA.  Stat.  Ann.  §  286.011  (West  Supp.  1993);  Mo.  Ann. 
Stat.  §  610.027  (Vernon  1992);  N.M.  Stat.  Ann.  §  10-15-3 
(1993);  Pa.  Stat.  Ann.  tit.  65,  §  262  (Purdon  Supp.  1993); 
Wis.  Stat.  §  19.97(3)  (Supp.  1993);  Wyo.  Stat.  §  16-4-403 
(1993)  . 

^"^  See,    e.g.,  Alas.  Stat.  §  44.62.310  (1993);  Az .  Rev. 
Stat.  Ann.  §  38-431.05  (Supp.  1993);  Ark.  Stat.  Ann.  §  12-2805 
(1992) . 

■'*■''  See,  e.g..  Haw.  Rev.  Stat.  92-11  (1993);  Md  .  Code  Ann.  § 
10-510(d)(4)   (1993);  Okla.  Stat.  §  313  (1994). 

'•'^  See,  e.g.,  Ind.  Code  Ann.  §  5-14-1 . 5-7  (b)  (Burns  Supp. 
1993);  Md.  Code  Ann.  §  10-510  (a)(1)  (1993);  Tenn.  Code  Ann.  §  8- 
44-105  (1993);  W.Va.  Code  §  6-9A-6  (1993). 

'''^  See,  e.g.,  Ga.  Code  Ann.  §  50-14-1  (Supp.  1993);  Haw. 
Rev.  Stat.  Ann.  §  92-11  (1992);  N.J.  Stat.  Ann.  §  10:4-15  (West 
Supp.  1992-93) . 
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public  officials  are  unable  to  reap  the  rewards  of  secret 
deals,  and  the  public  is  not  subjected  to  the  consequences 
of  governmental  policies  enacted  at  meetings  in  which  they 
had  no  voice.   Invalidation  closes  the  gap  created  by  cases 
where  criminal  prosecution  is  unlikely  and  where  injunctive 
relief  will  only  prevent  future  violations. 

Application  of  this  remedy,  however,  is  limited  by 
political  realities.   First,  invalidation  requires  some  form 
of  governmental  action;  deliberation  cannot  be  nullified. 
Secondly,  if  a  court  invalidates  a  governmental  decision, 
the  public  body  could  stage  what  a  New  Jersey  court 
described  as  "a  re-run  session"  in  public  to  moot  the 
invalidation. '■*"*   Third,  per  se  invalidation  may  lead  to  the 
invalidation  of  actions,  albeit  taken  at  closed  meetings, 
that  are  otherwise  worthwhile.   Some  commentators  argue  that 
the  deterrent  effect  of  invalidation  is  often  outweighed  by 
the  heavy  cost  to  government  efficiency  when  important 
decisions  are  declared  null  and  void.'"*''   Finally,  the 
deterrent  effect  of  invalidation  may  seriously  be  doubted. 


'^^  See  Scott  V.  Town  of  Bloomfield,  94  N.J.  Super.  592, 
600,  229  A. 2d  667,  671  (N.J.  Law  Div.  1967)  (to  permit  board 
to  "re-run"  vote,  court  would  be  sanctioning  circumvention 
of  open  meetings  law).  Also  see   Ind.  Code  Ann.  §  5-14-1 . 5-7 (e) 
(1993),  which  grants  judicial  authority  to  enjoin  subsequent 
action  on  a  voided  governmental  decision  until  the  matter 
has  been  given  "substantial  reconsideration  at  a  meeting  or 
meetings  that  comply  with  this  chapter." 

'''''  Note,  Open  Meetings  Statutes:  The  Press  Fights  for 
the  ^Right  to  Know,'  75  Harv.  L.  Rev.  1199,  1214  (1962). 
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for  the  officials  who  violate  the  statute  will  seldom  be 
affected  by  the  consequences  of  such  a  remedy.'''" 

Nevertheless,  courts  generally  treat  specific  statutory 
authority  for  invalidation  as  a  tool  available  when 
attempting  to  reach  a  result  which  seems  proper.   Florida's 
experience  is  the  most  extensive,  but  that  of  other  states 
is  generally  consistent  with  it.   Florida's  invalidation 
provision  is  typical:   "No  resolution,  rule,  regulation  or 
formal  action  shall  be  considered  binding"  unless  taken  or 
made  at  an  open  meeting.'**'   The  Florida  courts  void  past 
actions  taken  in  violation  of  the  act,  holding  that  there  is 
no  room  for  judicial  discretion  where  violations  are 
found. '''^   New  Jersey  courts  also  have  invalidated  actions 
taken  in  violation  of  the  act,  particularly  after  the  state 
legislature  amended  the  invalidation  provision  to  read  that 
noncomplying  actions  should  be  voided  in  the  absence  of  a 
compelling  counter-interest.''*'   In  fact,  the  New  Jersey 


'"*"  W,  Richard  Fossey  and  Peggy  Alayne  Roston, 
"Invalidation  as  a  Remedy  for  Violation  of  Open  Meeting 
Statutes:  Is  the  Cure  Worse  than  the  Disease?"  20  U.  San. 
Fran.  L.  Rev.  163  (1986) . 

'■'*'  FLA.  STAT.  Ann.  §  286.011(1)   (1993). 

'"  See,  e.g..  Town  of  Palm  Beach  v.  Gradison,  296  So. 2d 
473  (Fla.  1974) ;  Canney  v.  Bd.  of  Public  Instruction,  278 
So. 2d  260  (Fla.  1973);  Bigelow  v.  Howze,  291  So. 2d  645  (Fla. 
Dist.  Ct.  App.  1974) . 

'"  N.J.  Stat.  Ann.  §  10:4-15  (Supp.  1976),  as  amended. 
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courts  have  not  found  a  compelling  counter-interest  in  any 
reported  case  since  the  provision  was  amended.'"'^ 

The  states  without  specific  statutory  authority  for 
invalidation  have  struggled  to  find  ways  to  distinguish 
between  violations  which  warrant  invalidation  and  those 
which  do  not.   Faced  with  voiding  governmental  decisions  for 
what  the  courts  deem  minor  violations,  most  state  courts 
have  refused,  reasoning  that  invalidation  is  not  mandated  by 
statute.'''''   Only  when  a  violation  was  deemed  flagrant  have 
the  courts  reversed  actions  of  public  bodies  in  states 
without  statutory  invalidation  provisions.''"'   Recognizing 
the  severity  of  invalidation,  the  Massachusetts  legislature 


'-''■'  See,  e.g..  In  re  Application  of  the  County  of 
Monmouth  v.  To  Fix  the  Compensation  to  be  Paid  for  the 
Property  of  Snyder-Westerlind  Corp.,  383  A. 2d  740  (N.J. 
Super.  1977) ;  Danner  v.  Bd.  of  Chosen  Freeholders  of 
Gloucester,  510  A. 2d  42  (N.J.  Super.  1986). 

''*'*  See,  e.g.,  Goldman  v.  Zimmer,  212  N.E.2d  132  (111. 
1965);  Dobrovolny  v.  Reinhardt,  173  N.W2d  837  (Iowa  1970); 
Wilmington  Fed.  of  Teachers  v.  Howell,  374  A. 2d  832  (Del. 
1977)  (absent  specific  statutory  command,  courts  are  wary  of 
imposing  such  a  severe  penalty  for  minor  violation  of  open 
meetings  law) ;  Kane  v.  County  Board  of  School  Trustees,  376 
N.E.2d  1054  (111.  1978) (act  does  not  mandate  invalidity  of 
public  actions  taken  during  closed  proceedings) ;  Reilly  v. 
Framingham,  187  N.E.2d  838  (Mass.  1983);  In  re  Petition  of 
Hazelton  Area  School  Dist.,  527  A. 2d  1091  (Pa.  1987) (court 
refused  to  invalidate  a  "technical  violation"  that  occurred 
under  unusual  conditions  of  time  pressure,  and  because  no 
prejudice  occurred) . 

'''''  See,  e.g.,    Coggins  v.  Kansas  Pub.  Employees 
Relations  Bd.,  581  P. 2d  817  (Kan.  1978)  (decision  not  to 
renew  teachers'  contracts  invalid  when  no  public  notice  of 
meeting  was  provided) ;  Stoneman  v.  Tamworth  v.  School  Dist. , 
320  A. 2d  657  (N.H.  1974) . 


77 
has  expressly  provided  that  action  otherwise  valid  will 
remain  so  despite  a  violation  of  the  open  meetings  act.'" 

There  may  be  ways,  without  voiding  the  action,  to 
satisfy  the  public's  need  for  understanding  and 
participation  in  the  decision  making  process.   The  answer 
may  be  for  the  body  to  cure  its  violation  by  further  action, 
either  on  its  own  or  after  judicial  prodding.   When  the  New 
Jersey  Legislature  amended  its  invalidation  provision  to 
require  a  compelling  counter-interest  to  avoid  invalidation 
in  1976,  it  also  became  the  first  state  to  allow  a  body  to 
cure  a  violation  through  subsequent  action.'"'**   This 
possibility  has  received  almost  no  consideration  from  other 
states,'-'''^  but  it  may  be  a  solution  for  many  of  the  problems 
invalidation  creates  for  normal  government  functions. 

Full  analysis  of  the  invalidation  remedy  also  must 
account  for  its  acceptability  to  the  courts.   On  the  one 
hand,  courts  may  be  reluctant  to  nullify  action  that  is 
possibly  worthwhile  and  which  probably  would  be  identical  to 
that  taken  in  a  subsequent  open  meeting.   Even  if  the  courts 


'■"  Mass.  Gen.  Laws  Ann.  ch.  39  §  23C  (1973)  (providing 
that  "action  otherwise  taken  at  any  meeting  shall  not  be 
invalidated  by  the  failure  to  meet  the  requirements  of  the 
act.") 

'■'**  N.J.  Stat.  Ann.  §  10:4-15  (Supp.  1976). 

'■''''  Only  Arkansas,  Iowa  and  Wisconsin  have  followed  New 
Jersey's  model.  See  Ark.  Code  Ann.  25-19-106 (c) (4 ) ,  which 
allows  public  bodies  to  "cure"  violations  if  they  reconvene 
in  public  session,  present  the  issues,  and  then  vote  on  the 
motion.  Also  see   Iowa  Code  §  21.6(c)  (1993);  Wis.  Stat.  § 
19.97 (3)   (1993-1994) . 
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were  willing  to  invalidate  such  decisions,  there  is  no  way 
to  ensure  that  officials  will  come  to  the  subsequent  public 
meeting  with  open  minds.   One  variation  of  the  invalidation 
remedy  would  make  its  use  discretionary  with  the  courts  in 
order  to  allow  the  judge  to  determine  what  is  in  the  public 
interest."'"  The  court  would  be  involved  in  balancing  to 
determine  whether  the  public  interest  would  be  better  served 
by  forcing  compliance  with  the  open  meetings  law  or  by 
allowing  the  action  taken  in  violation  of  the  law  to  stand. 
North  Carolina's  open  meetings  law  was  revised  in  1985 
to  incorporate  such  a  scheme.'^'   The  law  now  states  that  in 
making  the  determination  whether  to  declare  the  challenged 
action  null  and  void,  the  court  should  consider  the 
following  factors: 

1)  The  extent  to  which  the  violation  affected  the 
substance  of  the  challenged  action; 

2)  The  extent  to  which  the  violation  thwarted  or 
impaired  access  to  meetings  or  proceedings  that 
the  public  had  a  right  to  attend; 

3)  The  extent  to  which  the  violation  prevented  or 
impaired  public  knowledge  or  understanding  of  the 
people's  business; 

4)  Whether  the  violation  was  an  isolated 
occurrence,  or  was  a  part  of  a  continuing  pattern 
of  violations  of  this  Article  by  the  public  body; 

5)  The  extent  to  which  persons  relied  upon  the 
validity  of  the  challenged  action,  and  the  effect 
on  such  persons  of  declaring  the  challenged  action 
void; 


"'"  Joseph  Little  &  Chris  Tompkins,  "Open  Government 
Laws:  An  Insider's  View,"  53  N.C.  L.  Rev.  451,  479  (1975). 

'^'  N.C.  Laws,  1985  Reg.  Sess.,  c.  932,  §  1. 
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6)   Whether  the  violation  was  committed  in  bad 
faith  for  the  purpose  of  evading  or  subverting  the 
public  policy  embodied  in  this  Article. '^- 

The  North  Carolina  statute  gives  the  court  six  concrete 

factors  to  review  when  balancing  the  interests  of  access  and 

government  efficiency  before  invalidating  a  governmental 

decision  made  in  violation  of  the  law.   The  detail  provided 

by  the  legislature  makes  clear  the  intent  to  leave 

discretionary  relief  in  the  hands  of  the  court. 

Civil  Fines 

A  principal  problem  with  invalidation,  writs  of 

mandamus,  and  declaratory  judgments  is  that  they  are  not 

aimed  directly  at  those  who  have  caused  the  law  to  be 

violated.   One  way  in  which  open  meetings  laws  attempt  to 

reach  the  source  of  the  illegal  action  and  not  just  the 

result  is  to  impose  civil  fines  upon  individual  members  of 

the  public  body  who  cause  the  violation.   Civil  fines,  like 

criminal  penalties  and  removal  from  office,  seek  not  to 

rectify  the  behavior  of  the  body  as  a  whole  but  to  punish 

and/or  deter  individual  action  in  violation  of  the  open 

meetings  law.   Civil  fines  do  not  require  local  prosecutors 

to  file  charges  against  public  officials;  instead,  any 

member  of  the  public  may  bring  action  seeking  civil  fines 

against  a  member  of  a  public  body  accused  of  violating  the 

law. 


N.C.  GEN.  Stat.  143-318 . 16A(c)  (1993) 
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Seventeen  states  currently  provide  for  fines'"  ranging 
from  not  more  than  $50  in  Kentucky'^  for  violations  of  the 
open  meetings  law  to  $2,000  for  a  second  violation  in 
Michigan.'^''   The  judicial  standard  for  civil  penalties, 
whether  based  on  scienter  or  intent,  or  upon  a  preponderance 
of  the  evidence,  often  is  dispositive.   In  Florida,  civil 
penalties  may  be  awarded  if  a  preponderance  of  the  evidence 
demonstrates  a  violation  of  the  law."'''  However,  many 
states  limit  civil  fines  to  "wilful  and  knowing  violations," 
creating  an  opportunity  for  good-faith  arguments  by 
officials  seeking  to  avoid  penalties."'^ 

Most  civil  fine  provisions  currently  in  effect  across 
the  nation  place  a  negligible  financial  burden  upon  an 
official  who  knowingly  violates  a  state  law.   Indeed,  courts 


'*''  See,  e.g..  Conn.  Gen.  Stat.  Ann.  §  l-21i(d)  (West  Cum, 
Supp.  1993) (fine  of  $20  to  $500);  Kan.  Stat.  Ann.  §  75-4320(a) 
(1993)  (fine  up  to  $500  may  be  imposed  for  knowing 
violations);  Va.  Code  §  2,1-346.1  (1993) (fine  of  $25  to  $500 
may  be  imposed  for  willful  violations) ;  Rev.  Code  Wash.  § 
42.30.120(1)   (1993) . 

'"  Ky.  Rev.  Stat.  61.991(1)  (1993). 

""■■^  Mich,  Comp.  Law  §  15.272(2)  (1992). 

'**  See  State  v.  Chiaro,  Case  No.  90-39277  TI40A  (Co. 
Ct.  Broward  Co.,  January  24,  1991). 

"^^  See,  e.g.,    Iowa  Code  §  67-2347(2)  (1993)  (fines  for 
officials  who  "knowingly  conduct  or  participate  in"  a 
meeting  violative  of  the  sunshine  law) ;  Kan.  Stat,  Ann.  §  75- 
4320(a)  (1993)  (fines  imposed  only  for  "knowing  violations); 
Ky.  Rev.  Stat.  61.991(1)  (1993)  (any  person  who  "knowingly" 
attends  a  meeting  violative  of  the  sunshine  law) ;  La.  Rev. 
Stat,  §  42:13  (1993);  Va.  Code  §  2.1-346.1  (1993)  ("if  it 
finds  a  violation  was  willfully  and  knowingly  made,  [a 
court]  shall  impose  a  civil  fine."). 
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have  stated  that  the  adverse  publicity  and  political  damage 
resulting  from  civil  fines  serve  as  the  real  deterrent 
factor.'**   The  "wilful  and  knowing"  requirements  in  many 
state  open  meetings  laws  seek  to  protect  good  faith 
violators  from  financial  and  political  punishment,  but 
courts  have  struggled  to  separate  good  faith  violations  for 
more  lenient  treatment."''* 

A  possible  answer  to  the  good  faith  loophole  exists  in 
New  Jersey's  statute,'^"  which  protects  from  civil  penalties 
officials  who  protest  an  illegally  closed  meeting.'^'   The 
objection  must  be  publicly  stated  and  entered  into  the 
minutes  of  the  meeting  at  which  the  violation  occurs.   This 
provision  protects  officials  who  argue  unsuccessfully  to 
open  the  meeting,  enabling  them  to  remain  on  the  job  despite 
their  misgivings.   The  Iowa  Open  Meetings  Act  also  contains 
protections  from  civil  damages  for  officials  who  can  show 
they  voted  against  closure  or  that  they  reasonably  relied 
upon  a  court  decision  or  attorney  general's  opinion  to  close 
the  meeting. '^- 


'***  Grein   v.    Board  of  Education,    343  N.W.2d  718  (1984). 

'*'*  See,  e.g.,  Orange  County  Publications  v.  County  of 
Orange,  120  A.D.2d  596  (1986)  (court  expressed  reluctance  to 
reject  good  faith  arguments) . 

'^"  N.J.  Stat.  Ann.  §  10:  1-17  (West  1992). 

'^'  Id.,    §  10:4-17.  See  also   Note,  New  Jersey's  Public 
Meetings  Act:  Has  Five  Years  Brought  ^Sunshine'  Over  the 
Garden  State?,  12  Rutgers  L.Jrl.  561,  575-76  (1981). 

"-  Iowa  Code  §  21.6(3)  (a)  (1993). 
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Criminal  Penalties 

Another  enforcement  procedure  common  to  state  open 
meetings  laws  is  the  imposition  of  criminal  sanctions. 
Sixteen  state  open  meetings  laws  contain  criminal 
misdemeanor  penalties  for  violations  of  the  open  meetings 
law,  with  sentences  ranging  from  a  fine  of  not  more  than 
$100  in  South  Dakota'^''  to  60  days  and/or  a  $500  fine  in 
Florida.'^''   Despite  the  obvious  deterrent  value  of  criminal 
penalties,  opponents  of  criminal  penalties  claim  that  some 
prosecutors  are  hesitant  to  bring  political  charges  against 
their  political  brethren  simply  for  conducting  an  illegal 
meeting.'^''   Other  commentators  argue  that  prosecutors  may 
selectively  enforce  the  open  meetings  laws,  choosing  to 
pursue  criminal  charges  only  against  their  political 
enemies. '^^   In  addition,  opponents  of  criminal  provisions 
argue  that  the  possibility  of  criminal  sanctions  may 
discourage  some  qualified  candidates  from  seeking  public 
office. '^^ 

In  addition,  open  meetings  cases  often  involve 
unwitting  violators  who  act  in  good  faith  and  seek 


'^^  S.D.C.L.  §  22-6-2  (1993). 

'^■^  FLA.  Stat.  286.011(3)  (b)  (1993). 

'^■^  Knoth,  supra    note  82,  at  512-13. 

t '^^  Jonathan  Sutherland,  Statutes  and  Statutory 
Construction  §  46.01  (4th  ed.  1973);  Note,  New  Jersey's  Open 
Public  Meetings  Act,  12  Rutgers  L.J.  561,  575-76  (1981). 

"''   See  Knoth,  supra    notes  82,  110,  at  513. 
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clarification  of  ambiguities  as  to  the  scope  of  coverage  or 
as  to  the  privilege  of  meeting  in  executive  session.   To 
make  public  officials  operate  under  the  risk  of  a  criminal 
conviction  in  order  to  get  clarification  of  the  statute  may 
frustrate  instead  of  advance  the  goal  of  open  government. 
In  recognition  of  these  weaknesses,  many  states  limit 
criminal  sanctions  to  knowing,  wilful,''"*  or  intentional 
violations. 

Still  other  states  have  rejected  criminal  provisions 
altogether,  relying  instead  upon  invalidations,  injunctions, 
or  civil  penalties.'"   Kansas,  for  example,  enacted 
criminal  penalties  in  its  initial  open  meetings  statute  in 
1972.'**"   Five  years  later,  the  Kansas  legislature  struck 
the  criminal  penalties  and  inserted  civil  remedies.'*" 
Legislators  said  that  criminal  prosecutions  had  proven 
ineffective  and  probably  were  inappropriate  for  enhancing 
public  access,  and  that  criminal  penalties  were  too  severe  a 


"^  Okla.  Stat.  §  314  (1994)  ;  Tex.  Rev.  Civ.  Stat.  Ann.  art. 
6252-17  §  4  (Supp.  1993). 

''"'  See,  e.g.,  Ind.  Code  Ann.  §  5-14-1.5-7  (Burns  Supp. 

1993);  La.  Rev.  Stat.  Ann.  §  42:9  (West  Supp.  1993). 

'*"'  Ch.  319  §  1  (1972),  Kan.  Sess.  Laws  1183  [codified 

at  Kan.  Stat.  Ann.  §  75-4318  (1972). 

'*"  Ch.  301  §  4  (1977)  Kan.  Sess.  Laws  1025. 
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vehicle  for  judicial  interpretation  of  "a  statute  which 
necessarily  requires  judicial  clarification."'"^ 

Pennsylvania's  Sunshine  Law  employs  a  two-tiered 
scienter  requirement.   The  law  requires  not  simply  that  the 
defendant  "know"  that  the  meeting  is  being  held  in  violation 
of  the  law,  but  also  that  he  know  that  the  meeting  is  being 
held  "with  the  intention  of"  violating  the  law.'"   The 
scienter  requirement  provides  the  Pennsylvania  courts  with  a 
means  of  narrowly  construing  the  act  in  criminal 
prosecutions.   Many  states'  scienter  standards  require 
plaintiffs  to  prove  that  government  officials  acted  in 
concert  to  circumvent  the  law."^"*   Nevertheless,  officials 
have  been  convicted  in  Florida"*''  and  Minnesota."*^   It  may 
be  argued  that  retaining  criminal  sanctions  is  justified  on 


'*^  See   Minutes  of  the  State  Affairs  Committee  of  the 
Kansas  Legislature,"  67th  Leg.,  1977  Regular  Sess.,  at  9 
(Feb.  4,  1977),  cited  in  Bradley  J.  Smoot  and  Louis  M. 
Clothier,  Open  Meetings  Profile:  The  Prosecutor's  View,  20 
Washburn  L.J.  241,  263,  n.  167  (1980-81). 

'"  §  8  Pa.  Stat.  Ann.  tit.  65  §  2  68  (Supp.  199  3)  . 

'**''  See,  e.g.,  Tex.  Rev.  Civ.  Stat.  art.  6252-17  (4)  (b) 
(1993)  ("any  member  or  group  of  members  of  a  governing  body 
who  knowingly  conspires..." 

'*■'  See,  e.g.,  Wolfson  v.  State  of  Florida,  344  So. 2d 
611  (Fla.  1st  DCA  1977)  (city  commissioner  who  "willfully 
and  knowingly"  violated  the  sunshine  law  by  holding  a  series 
of  closed  meetings  convicted  of  criminal  charges) . 

'***  Unpublished  trial  court  opinion.  See  Larry  Oakes, 
"Four  on  Hibbing  council  found  guilty  of  violating  meeting 
law,"  Minneapolis  Star-Tribune,  Oct.  20,  1992,  at  3B. 
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the  grounds  that  deterrence  of  calculated  violations  in  even 
one  instance  is  worth  a  remote  risk  of  abuse  in  enforcement. 
Removal  from  Office 

Removal  from  office,  the  most  severe  form  of  punishment 
under  state  open  meetings  laws,  allows  the  prosecutor  to 
single  out  unrepentant  violators  for  the  ultimate  punishment 
while  sending  a  strong  signal  to  officials  throughout  the 
state  that  violations  of  the  open  meetings  law  will  not  be 
tolerated.   Seven  states  provide  for  the  removal  from  office 
of  officials  who  repeatedly  violate  open  meetings  laws.'" 
Of  the  seven  states  that  currently  provide  for  removal  from 
office,  three  require  repeated  violations  for  removal.""* 
Iowa  and  Minnesota  allow  discretionary  removal  for  the 
second  open  meetings  violation  and  make  removal  mandatory 
upon  the  third  violation."*'' 

Critics  of  removal  provisions  argue  that  the  public 
should  remove  violators  by  means  of  the  ballot  box  and  not 


'"  See  Az.  Rev.  Stat.  §  38-431. 07  (A)  (1993);  Ark,  Stat. 
Ann.  §  25-19-107  (1993);  Fla.  Stat.  §  112.52  (1993)  (granting 
Governor  power  to  remove  any  public  official  indicted  for  a 
misdemeanor  arising  directly  from  the  official's  public 
duties);  Haw.  Rev.  Stat.  §  92-13  (1993);  Iowa  Code  Ann.  § 
28A. 6(3) (d) (West  Supp.  1993);  Minn.  Stat.  §  471,705(2)  (Supp. 
1993);  Ohio  Code  Ann.  §  121.22(H)  (Supp.  1993). 

'**'  See  Az.  Rev.  Stat,  §  38-431.07  (A)  (1993);  Fla.  Stat.  § 
112.52  (1993);  Haw.  Rev.  Stat.  §  92-13  (1993);  Ohio  Rev.  Code 
Ann.  121.22(H)   (Supp.  1993). 

"*"  See  lowA  code  Ann.  §  28A.6(3)(d)  (West  Supp.  1993); 
Minn.  Stat.  §  471.705(2)  (Supp.  1993). 


86 
by  statute.''"'  This  argument  ignores  the  many  nonelected 
officials  and  quasi-legislative  bodies  subject  to  open 
meetings  laws,  and  forces  the  public  to  wait  until  the  end 
of  the  elected  official's  term  of  office  to  vote  the 
official  out.   Critics  also  argue  that  removal  provisions 
could  subject  a  good  faith  violator  to  removal.'**'   Limiting 
removal  sanctions  to  repeat  violators--those  who  violate  the 
open  meetings  law  more  than  once  during  a  single  term  of 
office — would  protect  good  faith  violators  from  removal 
while  punishing  the  deliberate,  repeat  violator. 

Conclusion 

Every  state  has  an  open  meetings  law  designed  to 
protect  the  public's  interest  in  access  to  the  deliberations 
of  governmental  bodies.   The  laws  vary  widely  in  scope  and 
extent  of  coverage,  but  the  strongest  laws  specify  that 
meetings  should  be  open  during  deliberation  as  well  as  when 
formal  action  is  taken.   The  laws  also  specify,  to  varying 
degrees  of  exactitude,  what  is  and  is  not  a  meeting;  what  is 
and  is  not  a  public  body;  and  what  is  and  is  not  a  valid 
reason  for  closing  a  meeting  for  purposes  of  the  act. 

The  efficacy  of  an  open  meetings  law  depends  upon  its 
enforcement,  and,  therefore,  appropriate  sanctions  are 


""  See,  e.g.,  Knoth,  supra   note  110,  at  514;  Comment, 
Entering  the  Door  Opened:  An  Evolution  of  Rights  of  Public 
Access  to  Governmental  Deliberations  in  Louisiana  and  a  Plea 
for  Realistic  Remedies,  41  La.  L.  Rev.  192,  217  (1980). 

'^'  See  Comment,  Entering  the  Door  Opened,  supra   note 
144,  at  218. 


87 
indispensable.   The  enforcement  provisions  were  designed  not 
only  to  further  access  to  governmental  meetings  by  deterring 
future  violations  but  also  to  punish  officials  who  choose 
not  to  follow  the  law.   Considering  the  shortcomings 
inherent  in  the  various  remedies,  it  would  appear  that  a 
combination  of  remedies  will  most  likely  provide  the  public 
with  the  best  enforcement  mechanism  to  ensure  access  to 
governmental  meetings.   In  fact,  most  state  open  meetings 
laws  contain  a  combination  of  injunctive,  civil,  and/or 
criminal  remedies  for  violations  depending  upon  the  severity 
and  frequency  of  the  offense. 

The  combination  of  graduated  remedies  does  not 
guarantee  that  prosecutors  are  willing  to  file  charges 
against  their  political  brethren.   Nor  does  the  availability 
of  statutory  enforcement  penalties  mean  that  the  courts  will 
be  willing  to  apply  severe  penalties  to  offenses  they  view 
as  minor.   The  various  appellate  court  interpretations  of 
state  open  meetings  law  enforcement  provisions  will  be 
examined  in  the  next  chapter.   As  will  be  demonstrated, 
vague  statutory  language  and  rigid  interpretations  of  common 
law  standards  for  the  various  remedies  have  curtailed  the 
use  of  both  civil  and  criminal  provisions  in  some  states. 
If  the  goal  of  open  meetings  legislation  is  utilitarian 
rather  than  retributive,  the  sanctions  contained  in  the 
various  state  statutes  must  be  reexamined  in  light  of 
utilitarian  principles. 


CHAPTER  3 

APPELLATE  COURT  INTERPRETATION  OF 

OPEN  MEETINGS  ENFORCEMENT  PROVISIONS 


Introduction 

Meaningful  enforcement  of  statutory  open  meetings 
requirements  is,  at  best,  difficult.   The  states  are  divided 
among  those  that  favor  civil  remedies,  criminal  penalties, 
or  a  mixture  of  both.   Regardless  of  the  type  of  sanction 
sought  by  prosecutors  or  individual  litigants  in  open 
meetings  cases,  judicial  interpretations  of  enforcement 
sanctions  demonstrate  that  many  open  meetings  laws' 
enforcement  provisions  fail  either  to  provide  appropriate 
punishment  for  individuals  responsible  for  violations  or  to 
serve  as  a  meaningful  deterrent  to  future  violations. 
Instead,  the  majority  of  state  appellate  court  decisions 
regarding  enforcement  provisions  serve  only  to  further 
confuse  government  officials,  prosecutors,  and  members  of 
the  public  who  are  seeking  access  to  governmental  meetings. 

The  strongest  statutory  enforcement  provision  remains 
subject  to  the  uncertainties  of  judicial  review.   The 
effectiveness  of  these  legal  remedies  depends  entirely  on 
judicial  interpretation,  as  the  courts  have  discretion  to 
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decree  the  relief  that  judges  deem  appropriate.'   In  many 
states,  courts  have  used  this  discretion  to  refuse  to  defer 
to  legislative  intent  for  certain  statutory  remedies.   In 
other  states,  the  courts  have  interpreted  the  enforcement 
provisions  as  limiting  their  discretion  as  to  remedies.   The 
result  is  a  wide  disparity  in  the  use  of  enforcement 
mechanisms  when  ensuring  compliance  with  the  laws. 

The  decisions  of  state  appellate  courts  in  interpreting 
the  various  enforcement  provisions  are  reviewed  in  this 
chapter.   The  methods  for  enforcing  open  meetings  laws  and 
the  significance  of  judicial  interpretation  of  statutory 
enforcement  provisions  are  evaluated  through  a  review  of 
appellate  court  interpretations  of  enforcement  provisions. 
An  analysis  of  the  case  law  reveals  many  limitations  on  the 
ability  of  state  court  judges  to  utilize  many  of  the 
enforcement  provisions  available  under  the  statute,  and  it 
highlights  the  differences  in  interpretation  of  various 
remedies  among  the  states. 

Facial  Challenges  Under  the  U.S.  Constitution 

Because  open  meetings  laws  obviously  are  concerned  with 
politics,  governance,  and  speech,  the  core  constitutional 
considerations  of  freedom  of  speech  and  freedom  of  assembly 
are  implicated  by  statutes  requiring  public  officials  to 
meet  and  discuss  matters  in  public.   Open  meetings  laws  may 


'  D.  Dobbs,  Handbook   on    the  Law  of  Remedies,    §  2.2,  at 
32  (1993) . 
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be  vulnerable  to  attack  on  the  grounds  that  they  interfere 
with  the  free  speech  of  public  officials,  that  they  force 
public  officials  to  assemble  in  public  against  their  will, 
or  that  they  violate  due  process  because  those  subject  to 
the  act  could  have  differing  opinions  as  to  what  is  required 
of  them.^ 

The  validity  of  open  meetings  statutes  in  general,  and 
the  enforcement  provisions  of  open  meetings  statutes  in 
particular,  have  been  upheld  as  constitutional  in  several 
cases  contending  that  they  are  violative  of  federal 
constitutional  due  process  or  other  provisions.^   Courts 
have  held  that  the  requirements  of  state  open  meetings  laws 
are  not  so  vague  as  to  promote  an  unconstitutional  amount  of 
confusion  about  the  laws'  requirements. 

Florida's  open  meetings  law,  for  example,  was  held  to 
be  constitutional  in  Board  of  Public  Instruction  v.  Doran." 
The  Florida  Supreme  Court  rejected  the  arguments  of  the 
school  board  that  the  statute  was  so  vague  and  ambiguous 


-  Note,  "The  Wisconsin  Supreme  Court  Lets  the  Sun  Shine 
In:  State  v.  Showers  and  the  Wisconsin  Open  Meetings  Law," 
1988  Wis.  L.  Rev,  827,  828-29;  Joseph  W.  Little  &  Thomas 
Tompkins,  "Open  Government  Laws:  An  Insider's  View,"  53  N.C. 
L.  Rev.  451,  472-75  (1975). 

^  See,  e.g.,  Neu  v.  Miami  Herald,  462  So. 2d  821  (Fla. 
1985);  People  ex  rel.  Difanis  v.  Barr,  78  111.  App.  3d  842 
(1979);  State  ex  rel.  Murray  v.  Palmgren,  646  P. 2d  1091 
(kan.  1982),  app.  dismd.  103  S.Ct.  562  (1983),  reh.  den.  103 
S.Ct.  1238  (1984);  Dobrovolny  v.  Reinhardt,  173  NW2d  837 
(Iowa  1970) . 

^  224  So. 2d  693  (Fla.  1969). 
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that  it  did  not  afford  procedural  due  process  of  law  to  the 
board  before  subjecting  it  to  sanctions.   Noting  that  in  an 
earlier  case  it  had  held  that  the  words  "all  meetings"  in 
the  statute  meant  all  meetings  assembled  to  discuss  or 
transact  official  business,  the  court  stated  that  the 
obvious  intent  of  the  statute  was  to  cover  any  gathering  of 
the  members  of  a  governmental  body  where  they  would  deal 
with  some  matter  on  which  foreseeable  action  would  be  taken 
by  the  board.  ^   The  court  found  that  the  open  meetings  law 
complied  with  each  of  the  constitutional  requirements  of  due 
process:   that  a  statute  must  be  sufficiently  explicit  in 
its  descriptions  of  the  acts,  conducts,  or  conditions 
required  or  forbidden;  and  that  the  statute  prescribe  the 
elements  of  the  offense  and  make  known  to  those  to  whom  it 
will  applies  what  conduct  on  their  part  will  render  them 
liable  for  its  penalties.'' 

Likewise,  an  Oklahoma  appellate  court  in  1981  upheld 
the  criminal  convictions  of  three  city  board  members, 
rejecting  arguments  that  the  Oklahoma  open  meetings  law's 
criminal  sanctions  were  vague  and  overbroad.   In  Hilliary  v. 
State, ^  the  trustees  argued  that  the  Oklahoma  statute's 
definition  of  criminal  intent  was  so  vague  that  it  violated 
due  process  of  law.   The  trustees  argued  that  they  had  no 


■^  Id.  ,  697. 
^  Id. ,  701. 
^  630  P. 2d  791  (Okla.  Crim.  App.  1981). 
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way  of  knowing  that  failure  to  provide  any  notice  of  a 
planned  meeting  would  constitute  a  "wilful"  violation  of  the 
statute.  The  court  noted  that  it  was  uncontroverted  that  a 
complete  lack  of  public  notice  of  the  violative  meeting 
failed  even  to  substantially  comply  with  the  open  meetings 
statute.   In  addition,  the  court  noted  that  the  plaintiffs 
failed  to  offer  any  testimony  that  they  provided  any  notice 
of  the  meeting.*  The  court  concluded  that  in  light  of  the 
defendants'  behavior,  the  statutory  requirement  of  a 
"wilful"  violation  for  criminal  penalties  provided 
sufficient  notice  that  such  behavior  would  result  in 
criminal  punishment.**  A  reasonable  person  would  know  that 
failure  to  provide  any  notice  of  a  meeting  would  constitute 
a  "wilful"  violation.'" 

Some  governmental  bodies  facing  civil  actions  resulting 
from  violations  of  open  meetings  laws  have  unsuccessfully 
argued  that  open  meetings  laws  violate  their  First  Amendment 
rights.   In  People  ex  rel.  Difanis  v.  Barr,"  an  Illinois 
appellate  court  upheld  a  trial  court's  ruling  that  the 
section  of  the  state  open  meetings  law  authorizing  trial 
courts  to  issue  declaratory  judgments  regarding  the  statute 
did  not  violate  the  defendant's  rights  of  free  speech  and  assembly. 


*•  Id.  ,  794. 

'    Id. 

'"  Id. 

"  397  NE  2d  895  (111.  App.  1979). 
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In  Barr,  the  state's  attorney  sought  a  declaratory 
judgment  that  members  of  the  Urbana  city  council  not  meet  in 
closed  session  to  discuss  city  business.'-   The  court 
distinguished  the  expression  of  ideas  protected  by  the  First 
Amendment  from  the  transaction  of  public  business,  which  is 
subject  to  more  intrusive  regulations  than  private  speech.'-^ 
The  court  concluded  that  public  officials  surrender  many 
private  rights  upon  taking  office,  and  held  that  the  intent 
of  the  declaratory  judgment  was  not  to  chill  free  expression 
but  to  allow  the  public  access  to  governmental 
deliberations.''*   The  court  concluded  that  the  open  meetings 
act  neither  prohibits  the  expression  of  any  idea  nor  makes 
assembly  illegal;  it  merely  requires  that  public  bodies  meet 
and  deliberate  public  business  openly. 

In  a  similar  First  Amendment  challenge  to  an  open 
meetings  statute,  the  Tennessee  Supreme  Court  relied  upon 
the  "plain  meaning"  of  the  state's  open  meetings  law  to 
uphold  an  injunction,  notwithstanding  contentions  that  the 
statute  abridged  free  speech.   In  Dorrier  v.  Dark,'''  the 
court  upheld  a  chancery  court's  decision  to  void  a  school 
board's  decision  to  terminate  a  teacher  for  neglect  of  duty 
and  conduct  upon  finding  that  the  board's  decision  was 


'2  Id. 

'''  Id.  ,  897. 

'■*  Id.  ,  904. 

'■*  537  SW2d  888,  reh .  den.,  540  SW2d  658  (Tenn.  1976). 
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"formulated"  in  a  closed  session  in  violation  of  the  state's 
open  meetings  act.""  The  school  board  argued  that  the  act 
was  void  for  vagueness,  listing  several  undefined  terms  such 
as  governing  body  and  public  body.   The  court  said  that 
because  the  sanctions  were  remedial  in  nature,  the  onus  was 
upon  the  legislature,  and  not  the  courts,  to  define  terms. 
The  issue,  according  to  the  court,  was  whether  definitions 
were  constitutionally  required  to  impose  remedial 
sanctions.'''   Reviewing  the  act's  declaration  of  policy  and 
legislative  history,  the  court  found  that  the  terms  were  not 
so  uncertain  that  men  of  common  intelligence  must 
necessarily  guess  as  to  their  meanings  and  differ  to  their 
applications .  '** 

The  court  also  rejected  arguments  that  the  open 
meetings  act  unconstitutionally  "chills"  speech  on  public 
issues,  finding  that  the  only  potential  "chilling  effect" 
upon  freedom  of  expression  is  the  effect  of  opening 
deliberations  of  certain  matters  to  public  scrutiny. '''   The 
court  found  that  the  people,  speaking  through  the 
legislature,  have  determined  that  they  are  willing  to  assume 
the  risk  of  embarrassment  to  secure  the  benefits  of  open 
government  as  provided  in  the  open  meetings  act.   Thus,  the 


'*  Id. 

'^  Id.  at  890, 

'*  Id.  at  891, 

"  Id.  at  892, 


95 
court  concluded  that  the  public  interest  in  open  meetings 
outweighed  any  impact  the  law  had  on  individual  members' 
free  speech  rights.-" 

Other  constitutional  challenges  to  enforcement 
provisions  also  have  been  rejected  by  numerous  state  courts. 
For  example,  defendants  in  open  meetings  cases  have 
unsuccessfully  argued  that  open  meetings  laws  which  apply  to 
local  and  state  agencies  but  not  state  legislative  bodies 
violate  equal  protection  under  the  Fourteenth  Amendment.-' 
In  fact,  in  no  reported  appellate  case  has  a  defendant 
successfully  argued  that  a  statutory  enforcement  sanction 
unconstitutionally  infringes  free  speech  rights,  equal 
protection,  or  due  process  of  law  under  the  federal 
constitution . 

Statutory  Challenges 

Constitutional  challenges  to  state  open  meetings  laws 
rarely  prove  successful.   Appellants  challenging  open 
meetings  laws  in  most  cases  have  turned  instead  to  the  legal 
deficiencies  inherent  in  many  state  enforcement  provisions 
or  to  procedural  limitations  of  certain  remedies  and  the 
intent  requirements  of  other  provisions.   Other  cases  show 
the  potential  for  good-faith  arguments  that  question  the 
necessity  of  punishment  for  minor  violations  based  on 


'"   Id.  at  894. 

^'  People  ex  rel.  Difanis  v.  Barr,  397  N.E.2d  895,  899 
(111.  1979) ; 
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technicalities.   A  review  of  the  case  law  that  interprets 
enforcement  provisions  reveals  the  problems  prosecutors  and 
members  of  the  public  face  when  attempting  to  enforce  open 
meetings  laws. 

Threshold  issues  include  the  judicial  interpretation  of 
the  scienter  requirement,  be  it  "wilful  and  knowing," 
"intentional  and  knowing,"  or  a  combinations  of  those  terms; 
the  ability  of  public  officials  to  argue  that  they  acted  in 
good  faith,  either  at  the  advice  of  counsel  or  from  their 
own  interpretation  of  the  statute;  and  the  ability  of  public 
officials  to  argue  that  subsequent  actions  taken  in 
conformance  with  the  law  have  "cured"  the  violation.   Courts 
in  several  states  have  ruled  that  where  enforcement  statutes 
do  not  mandate  remedies  for  violations,  the  courts  are  free 
to  deny  relief  even  when  violations  have  been  stipulated  by 
the  parties  at  bar.   Separate  discussions  of  appellate  court 
interpretations  of  civil  and  criminal  sanctions  highlight 
strengths  and  weaknesses  in  each  approach. 

Civil  Remedies 

Civil  remedies  often  represent  the  best  opportunity  for 
courts  to  advance  the  goals  of  open  meetings  laws.   Through 
the  use  of  writs  of  mandamus,  declaratory  judgments, 
injunctions,  invalidation,  and  civil  penalties,  the  state 
can  enforce  the  public's  right  to  attend  governmental 
meetings  while  avoiding  the  stigma  of  criminal  prosecution. 
In  addition,  injunctions,  declaratory  judgments,  and  writs 
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of  mandamus  may  allow  the  courts  to  stop  an  illegal  meeting 
from  ever  taking  place.   Criminal  prosecutions,  on  the  other 
hand,  require  that  at  least  one  violation  take  place  before 
the  enforcement  process  can  even  begin. 

Despite  these  strengths,  civil  remedies  suffer  from 
many  of  the  same  limitations  as  their  criminal  counterparts. 
For  example,  some  state  open  meetings  laws  limit  standing, 
or  the  ability  of  plaintiffs  to  bring  actions  under  the  law. 
While  many  state  statutes  providing  for  civil  remedies  for 
open  meetings  law  violations  declare  that  "any  person,"-^ 
"any  aggrieved  person,"-'  or  "any  citizen"'^  may  seek 
judicial  enforcement,  other  states  restrict  the  ability  of 
individuals  to  bring  civil  actions  under  the  open  meetings 
laws  by  limiting  standing  in  open  meetings  lawsuits. 
Louisiana's  open  meetings  law  limits  standing  to  the  state 
attorney  general  or  local  prosecutors,-''  while 
Massachusetts ' s  law  limits  standing  to  "the  attorney 
general,  local  district  attorney  or  three  or  more  registered 
voters."^''  New  Mexico  requires  that  the  state  attorney 
general  "or  five  citizens"  apply  to  the  state's  District 


2^  See,  e.g..  Rev.  Code  Wash.  §  42.30.130  (1993). 

"  N.Y.  Laws  Art.  78  §  107  (1993);  N.H.  Rev.  Stat.  Ann. 
91-A:7  (1993)  ("any  member  of  the  public  aggrieved  by  a 
violation. . . " ) . 

"  29  Del.  Code  §  10005  (e)  (1993). 

"  La.  Rev.  Stat.  Ann.  §  42:10  (B)  (1993). 

2*  Mass.  G.L.  Ch.  39  §  23(B)  (1993). 
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Court  for  injunctive  relief.-^   Such  limits  on  standing 
frustrate  efforts  by  individual  citizens  to  enforce  their 
statutory  right  of  access  to  governmental  proceedings. 

Common  law  limitations  on  the  use  of  civil  remedies  in 
many  instances  render  courts  impotent  to  grant  relief 
without  proof  of  a  prior  violation.   In  other  cases,  where  a 
violation  has  been  proven,  plaintiffs  face  the  uphill  battle 
of  proving  that  officials  acted  in  bad  faith.   In  such 
cases,  the  burden  of  proof  shifts  from  the  defendant/public 
official  to  the  plaintiff /citizen,  in  direct  contrast  to  the 
statutory  presumption  in  favor  of  openness.   Analysis  of 
more  than  200  appellate  cases  that  discuss  open  meetings 
enforcement  provisions  shows  that,  in  some  instances,  the 
courts  have  rendered  moot  civil  provisions  designed  to 
remedy  open  meetings  violations. 

Writs  of  Mandamus 

At  common  law,  the  writ  of  mandamus  was  the  only 
procedural  method  of  ensuring  public  meetings. '•*   When  the 
states  began  enacting  open  meetings  statutes,  seventeen 
states  provided  for  writs  of  mandamus  to  be  issued  for  open 
meetings  violations.-'^   Today,  however,  appellate  courts 
uniformly  rule  that  mandamus  is  an  extraordinary  remedy  to 


-'  N.M.  Stat.  Ann.  §  10-15-3-B  (1993)  . 

-*   Cross,    The    People's   Right   to   Know    180-82     (1953). 

-'*  See,    e.g.,    La.    Rev.    Stat.    Ann.    §   42: 11  (A)     (1993);    Iowa 
Code  Ann.    §   28A.6    (West   Supp.    1993). 
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be  used  sparingly,  if  at  all,  in  open  meetings  cases.   For  a 
writ  of  mandamus  to  be  issued,  some  states  require  that  the 
plaintiff  prove  they  are  entitled  to  a  clear  legal  duty  and 
that  no  plain  and  adequate  remedy  exists  in  the  ordinary 
course  of  law.""'   In  other  words,  the  law  in  those  states 
limits  the  issuance  of  mandamus  to  cases  where  there  is  no 
alternative  remedy.   In  addition,  some  courts  are  limited  by 
other  sections  in  their  state  codes  requiring  that  a 
performance  of  a  duty — in  the  open  meetings  context,  that  a 
governmental  body  open  its  meeting  to  the  public--must  be 
demanded  and  refused  before  a  writ  of  mandamus  can  be 
granted.   Thus,  unless  a  citizen  is  able  to  discover  a 
planned  illegal  meeting  before  it  takes  place  and  demand 
that  it  be  opened,  it  is  impossible  for  the  citizen  to  prove 
that  a  demand  for  performance  of  a  duty  has  been  made, 
rendering  mandamus  a  virtually  useless  remedy  under  the 
state's  open  meetings  law. 

For  example,  the  Iowa  Supreme  Court's  decision  in 
Dobrovolny  v.  Reinhardt,^'  a  case  discussed  in  greater 
detail  later,  makes  it  difficult  to  envision  a  factual 
scenario  giving  rise  to  a  writ  of  mandamus,  even  though  the 
Iowa  Open  Meetings  Act  declares  that  all  rights  of  citizens 


""'  State  ex  re.  Pressley  v.  Industrial  Comm.  ,  11  Ohio 
St.  2d  141  (1967);  Adams  v.  Rockwell,  145  N.E.2d  665  (Ohio 
1957) ;  Seagraves  v.  Scarborough,  190  S.W.  1154  (Tex.  Civ. 
App.  1917) . 

"*'  173  N.W.2d  837  (1970)  . 
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under  the  Act  shall  be  enforced  by  mandamus."''-   In 
Dobrovolny,  citizens  alleged  that  a  local  school  board  had 
adopted  a  school  district  expansion  plan  at  a  meeting  that 
was  held  without  providing  public  notice."   The  plaintiffs 
asked  the  court  to  grant  a  writ  of  mandamus  requiring  the 
board  to  reconsider  the  matter. "*■* 

The  Iowa  Supreme  Court  had  no  difficulty  in  determining 
that  the  school  board  had  breached  its  duty  to  provide 
notice,  since  no  emergency  situation  was  claimed  and  no 
evidence  was  presented  of  any  attempt  to  provide  notice.'''' 
However,  in  a  5-2  decision,  the  court  denied  the  plea  for  a 
writ  of  mandamus.   The  court  held  that  a  writ  of  mandamus 
requiring  the  board  to  reconsider  the  attachment  plan  at  an 
open  meeting  could  not  be  granted  because  no  evidence  was 
offered  to  show  that  the  plaintiffs  had  made  a  prior  demand 
that  the  board  perform  its  duties  in  accordance  with  the 
Act.   In  support  of  its  conclusion,  the  court  cited  another 
section  of  the  Iowa  Code,  Section  661.9,  which  requires  that 
performance  of  a  duty  must  be  demanded  and  refused  before  a 
writ  of  mandamus  can  be  granted.^'' 


^^    Iowa  Code  §  28A.7  (1993) 

"  Id. ,  838-40. 

''    Id. 

"  Id.  at  840. 

^^   Iowa  Code  §  661.9  (1971) 
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There  are  several  other  factors  listed  in  Chapter  661 
of  the  Iowa  Code  that  must  be  met  before  a  writ  of  mandamus 
can  be  granted.   For  example,  Section  661.7  of  the  Iowa  Code 
states  that  mandamus  is  not  available  "except  as  provided 
for  in  specific  sections  of  the  code"  when  there  is  another 
remedy  available."  The  Open  Meetings  Act  specifically 
states  that  mandamus  is  available  to  enforce  the  law  whether 
or  not  any  other  remedy  is  also  available.'**   Such  language 
indicates  that  the  general  requirement  found  in  Section 
661.7  is  not  applicable  to  the  granting  of  writs  of  mandamus 
in  the  open  meetings  context.   Second,  Section  661  states 
that  mandamus  may  be  granted  on  the  petition  of  any  party 
aggrieved  "when  the  public  interest  is  concerned."'"*   The 
express  inclusion  of  mandamus  as  a  remedy  in  the  open 
meetings  statute  indicates  a  determination  by  the 
legislature  that  the  public's  interest  is  concerned  when  the 
open  meetings  law  is  violated.   Finally,  Section  661.2 
states  that  the  duty  to  be  enforced  by  mandamus  must  not  be 
of  a  discretionary  nature.""'   Since  the  Iowa  Open  Meetings 
Act  permits  no  discretion  with  regard  to  notice,  the 
requirements  of  Section  661.2  also  would  be  satisfied  when 


■"  Id.  at  §  661.7. 
'**  Iowa  Code  §  2  8A.7. 
^'  Iowa  Code  §  661.8. 
"**'  Id.  at  §  661.2. 
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the  agency  has  violated  the  notice  provisions  of  the  open 
meetings  law. 

In  reaching  its  conclusion,  however,  the  court  did  not 
discuss  the  other  elements  mitigating  the  issuance  of  a  writ 
of  mandamus.   Instead,  the  court  focused  only  on  Section 
661.9,  which  requires  that  performance  of  a  duty  must  be 
demanded  and  refused  before  a  writ  of  mandamus  can  be 
granted.""   With  the  lone  exception  of  the  prior-demand 
requirement,  all  of  the  other  factors  necessary  for  an  order 
of  mandamus  are  present  when  a  public  agency  neglects  its 
duties  under  the  Iowa  law.   Given  the  language  stating  that 
mandamus  is  not  available  "except  as  provided  for  in 
specific  sections  of  the  code"  and  given  the  fact  that 
Section  661  contains  no  language  requiring  that  all  four 
requirements  for  mandamus  be  met,  mandamus  clearly  should  be 
allowed  in  actions  seeking  enforcement  of  the  Iowa  open 
meetings  law. 

If  a  prior  demand  is  required,  however,  as  indicated  by 
the  Iowa  Supreme  Court,  the  public's  use  of  mandamus  to 
enforce  its  rights  under  the  open  meetings  law  will  be 
limited  to  instances  in  which  the  public  is  aware  that  a 
public  agency  intends  to  hold  a  closed  meeting.   Thus,  as  a 
prerequisite  to  the  issuance  of  a  writ  of  mandamus,  the 
court  requires  the  citizen  to  have  had  either  prior 


Iowa  Code  §  661.9  (1971). 
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knowledge  of  the  closed  meeting  or  prior  knowledge  that  the 
agency  intended  to  ignore  its  duties  under  the  law. 

Cases  in  other  states  indicate  that  there  is  a  solution 
to  Iowa's  difficulties.   These  courts  have  ruled  that  since 
the  duties  provided  for  in  open  meetings  laws  are  public  in 
nature,  the  statute  establishes  the  duty  and  is,  therefore, 
the  equivalent  of  a  prior  demand  that  a  duty  be  performed.''^ 
The  official's  failure  to  perform  that  duty  is  considered  to 
be  the  equivalent  of  a  refusal  to  perform  the  duty.'''' 
Delaware  courts,  for  example,  reject  the  prior-demand 
requirement  for  purposes  of  the  state  Freedom  of  Information 
Act  in  accordance  with  a  1984  ruling  by  the  Supreme  Court  of 
Delaware. 

In  Delaware  Solid  Waste  Authority  v.  The  News  Journal 
Co.  ,''^  the  state's  highest  court  upheld  issuance  of  a  writ 
of  mandamus  requiring  the  Delaware  Solid  Waste  Authority  to 
cease  denying  the  newspapers  access  to  its  meetings.   In  its 
first  ruling  on  the  subject,  the  court  rejected  the 
Authority's  argument  that  the  newspapers  had  not  met  the 
prior-demand  requirements  for  issuance  of  mandamus.   The 


"^  See,  e.g..  The  News-Journal  Co.  v.  McLaughlin,  377 
A. 2d  358  (New  Castle  Ct .  of  Chancery  (Del.)  1977);  Vamarie 
V.  Ball,  793  S.W.2d  749  (4th  D.C.A.  Texas  1990);  State  ex 
rel.  Plain  Dealer  Publishing  Co  v.  Barnes  et  al,  527  N.E.2d 
807  (Ohio  1988) . 

''■'  Freedom  Newspapers  v.  Orange  County  Employees 
Retirement  System  Bd.  of  Directors,  20  Cal.  App.  4th  569 
(Cal.  4th  App.  Dist.  1992)  . 

""  480  A. 2d  628  (Del.  1984). 
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court  reviewed  the  legislative  intent  behind  the  open 
meetings  law  and  concluded  that  the  statute's  specific 
inclusion  of  mandamus  as  a  remedy  within  the  statute 
precludes  any  other  statutes  pertaining  to  writs  of 
mandamus.   The  court  instructed  lower  courts  not  to  base 
writs  of  mandamus  on  the  prior-demand  requirement  but  rather 
on  "whether  or  not  a  writ  of  mandamus  would  remedy  future 
(emphasis  added)  violations  of  the  Act."'*''   Thus,  the 
Supreme  Court  of  Delaware  interpreted  mandamus  as  a 
prospective  remedy  to  be  utilized  where  the  threat  of  future 
violations  exist.   As  for  proof  of  the  danger  of  future 
violations,  the  majority  opinion  said  that  lower  courts 
should  examine  the  seriousness  of  the  violation,  whether  the 
alleged  violation  was  a  single  occurrence  or  part  of  a 
pattern  of  violations,  and  "the  significance  of  the  damage 
done"  to  the  public  interest  by  the  violation.'"' 

Appellate  courts  that  reject  the  prior-demand 
requirement  in  the  open  meetings  context  focus  instead  on 
the  public  benefits  of  open  government,  relying  on  the 
legislative  record  or  their  state  open  meetings  statutes' 
declaration  of  policy.   As  the  Delaware  Supreme  Court  stated 
in  News-Journal  Co.,  the  fact  that  the  legislature  chose  to 
employ  writs  of  mandamus  in  the  open  meetings  law  meant  that 
it  intended  it  to  be  used  by  the  courts  in  fashioning  relief 

^^  Id.  at  633. 
'**  Id.  at  635. 
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under  the  law/^   Indeed,  appellate  courts  that  have 
rejected  the  prior-demand  requirement  also  have  rejected 
other,  similar  arguments  by  public  officials  fighting  writs 
of  mandamus. 

For  example,  the  Ohio  Supreme  Court  rejected  the 
arguments  of  a  public  body  subject  to  the  open  meetings  law 
that  a  newspaper's  action  seeking  a  writ  of  mandamus  was 
rendered  moot  because  the  meeting  at  issue  was  adjourned. 
In  State,  ex  rel.  The  Fairfield  Leader  v.  Ricketts  .•*"  a 
public  official  argued  that  writs  of  mandamus  under  the  open 
meetings  law  were  subject  to  a  common  law  requirement — 
similar  to  the  prior-demand  requirement--that  mandamus  may 
only  be  issued  for  "ongoing  controversies.""'''   The  court 
found  that  the  declaration  of  policy  in  the  Ohio  open 
meetings  law  clearly  supersedes  the  common  law  definition  of 
"ongoing  controversy"  by  declaring  that  citizens  may  seek 
enforcement  of  the  act  within  one  year  of  the  alleged 
violation.   Thus,  any  common  law  requirements  limiting  the 
issuance  of  a  writ  of  mandamus  must  yield  to  the  statutory 
requirements  of  the  open  meetings  law.'"' 


'^   Id. 

'"'  564  N.E.2d  486  (Ohio  1990). 

"*'  564  N.E.2d  486,  492  (Ohio  1990),  citing  Fenske  v. 
McGovern,  11  Ohio  St. 3d  129  (1984). 

^^    Id.  at  492. 
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It  is  important  to  remember,  however,  that  most  state 
courts — including  Ohio's — still  view  mandamus  as  an 
extraordinary  remedy  to  be  used  only  when  no  other  sanction 
will  remedy  the  violation.   In  Adams  v.  Rockwell.'''  for 
example,  the  Ohio  Supreme  Court  held  that  where  other 
remedies  still  exist,  a  writ  of  mandamus  will  not  be 
granted.   The  plaintiffs  in  Adams  sought  a  writ  of  mandamus 
requiring  the  local  school  board  to  hold  and  conduct  all 
their  future  meetings  in  accordance  with  the  open  meetings 
law."   The  court  found  that  without  a  specific  instance  of 
wrongdoing,  a  writ  of  mandamus  could  not  be  issued. 
Instead,  the  court  said  that  "there  is  another  adequate 
ordinary  remedy  by  way  of  injunction"  and  dismissed  the 
petition. '''' 

The  Ohio  Supreme  Court's  decision  in  Adams  is  typical 
of  most  state  courts'  views  of  mandamus:   It  is  a  remedy  to 
be  utilized  only  when  all  others  fail  to  address  the 
violation.   With  the  lone  exception  of  the  Supreme  Court  of 
Delaware  in  News-Journal  Co. .  state  appellate  courts  do  not 
view  a  writ  of  mandamus  as  a  prospective  remedy  to  be  used 
to  prevent  future  violations  from  taking  place. 


-^'  145  N.E.2d  665  (1957) 
«  Id. 
"  Id. 
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Declaratory  Judgments 

Declaratory  judgments  hold  great  promise  for  open 
meetings  law  disputes,  for,  theoretically,  they  allow  the 
courts  to  address  questions  of  compliance  before  a 
challenged  meeting  is  held  or  before  further  alleged 
violations  take  place.   A  declaratory  judgment  can  resolve 
disputes  quickly  and  conclusively,  sending  a  strong 
deterrent  and  educative  message  to  other  public  bodies 
across  the  state  if  a  meeting  is  declared  to  be  in  violation 
of  the  law. 

Most  importantly,  declaratory  judgments  can  resolve 
disputes  over  open  meetings  issues  without  the  stigma  of 
civil  or  criminal  penalties.   The  court  merely  answers  the 
legal  question  presented,  and  both  parties  can  then  choose 
to  appeal  or  accept  the  court's  decision.   In  its  purest 
form  then,  declaratory  judgments  represent  a  truly 
utilitarian  response  to  alleged  violations. 

However,  declaratory  judgments  suffer  from  common  law 
and  statutory  limitations  similar  to  writs  of  mandamus.   For 
example,  declaratory  judgments  can  be  limited  by  common  law 
pronouncements  in  some  states  that  declaratory  judgments  may 
not  be  granted  to  order  the  performance  of  a  prospective 
right.'''*   In  some  states  the  absence  of  a  justiciable 
controversy  is  said  to  deprive  the  court  of  "jurisdiction" 
to  enter  a  declaratory  judgment.   Missouri  courts  have 


^'^   816  S.W.2d  297  (West.  Dist.  Co.  App.  Mo.  1991); 
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stated  that  declaratory  judgments  can  not  be  issued  to 
answer  questions  pertaining  to  the  state  open  meetings  law 
unless  the  disputed  issue  presents  a  "concrete  case."''-^ 
Given  such  an  interpretation,  the  public  can  not  rely  upon 
declaratory  judgments  to  resolve  conflicts  presented  by  a 
proposed  closed  meeting  or  by  a  planned  meeting  that  is 
"discovered"  by  a  member  of  the  public  or  the  press.'''' 

Other  courts  have  held  that  declaratory  judgments  can 
not  be  granted  as  a  "purely  prospective"  remedy."   In  other 
words,  some  courts  have  held  that  declaratory  judgments  can 
do  no  more  than  declare  that  a  prior  meeting  was  held  in 
violation  of  the  law,  and  can  not  declare  that  future 
meetings  be  conducted  in  accordance  with  the  law.   Such  a 
narrow  interpretation  of  declaratory  judgments  robs  the 
remedy  of  its  deterrent  and  educative  effects.   Injunctions 
and  writs  of  mandamus  may  halt  ongoing  violations, 
invalidation  may  declare  void  governmental  actions  based  on 
violations,  and  civil  fines  and  criminal  penalties  may 
punish  those  responsible  for  violations.   Only  a  declaratory 
judgment,  however,  can  order  public  bodies  not  to  repeat 


"  Fulson  V.  Kansas  City  Star,  816  N.W.2d  297  (West. 

Dist.  Co.  App.  Mo.  1991);  Commonwealth  ins.  Agency  v. 
Arnold,  389  S.W.2d  803  (Mo.  1965). 

"**  City  of  St.  Louis  v.  Bridgeton,  806  S.W.2d  717,  720 
(Mo.  App.  1991) . 

■"  Oregon  County  R-IV  School  Dist.  v.  LeMon,  739  S.W.2d 
553  (Mo.  App.  1987) ;  Dist.  Atty .  for  the  Plymouth  Dist.  v. 

Bd.  of  Selectmen  of  Middleborough,  481  N.E.2d  1128  (1985). 
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past  mistakes.   A  declaratory  judgment  which  declares  only 
that  a  prior  meeting  was  held  in  violation  of  the  law  forces 
plaintiffs  seeking  to  halt  future  violations  to  turn  to 
injunctive  relief,  civil  fines,  or  criminal  penalties, 
raising  legal  costs  for  both  parties  while  often  introducing 
the  risk  of  prosecutorial  discretion  to  the  process. 

The  use  of  declaratory  judgments  as  a  prospective 
remedy  in  other  states  illustrates  their  potential  as  a 
response  to  alleged  open  meetings  violations.   Appellate 
courts  in  Wisconsin, '^**  Maine,'''*  Michigan,^"  Arkansas,^' 
Illinois,^-  and  Texas''^  have  granted  declaratory  judgments 
ordering  public  bodies  to  comply  with  the  open  meetings  law 
in  future  gatherings  in  a  variety  of  contexts.   For  example, 
in  Laman  v.  McCord.'^  the  Arkansas  Supreme  Court  upheld  a 
trial  court's  declaratory  judgment  ordering  a  city  council 


(1988) 


State  ex  rel.  Lynch  v.  Conta,  71  Wis. 2d  662  (1976). 
Lewiston  Daily  Sun,  Inc.  v.  Auburn,  544  A. 2d  335 


*"  Menominee  Cty.  Taxpayers  Alliance  v.  Menominee  Cty. 
Clerk,  139  Mich.  App.  814  (Mich.  Ct,  App.  1984);  Detroit 
News  V.  City  of  Detroit,  185  Mich.  App.  296  (Mich.  Ct.  App, 
1990) . 

*'  W.F.  Laman  v.  McCord,  432  S.W.2d  753  (1968). 

*^  Difanis  v,  Barr,  397  N.E.2d  895  (1979). 

*^  Ferris  v.  Texas  Bd.  of  Chiropractic  Examiners,  808 
S.W.2d  514  (1991)  . 

"  W.F.  Laman  v.  McCord,  432  S.W.2d  753  (1968). 
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not  meet  secretly  to  discuss  legal  matters  with  the  city 
attorney. 

The  Laman  trial  court,  upon  finding  that  the  city 
council  had  voted  to  go  into  executive  session  with  the 
mayor  and  city  attorney  to  discuss  a  Public  Service 
Commission  proceeding  to  which  the  city  was  a  party,  ruled 
that  the  executive  session  was  a  violation  of  the  Arkansas 
Freedom  of  Information  Act.**"^   The  court  issued  a 
declaratory  judgment  not  only  finding  that  the  meeting  was 
held  in  violation  of  the  law  but  also  stating  that  "the  city 
council  conduct  no  closed  meetings  with  the  city  attorney  in 
the  future.  "^^   The  defendant  council  members  challenged  the 
prospective  nature  of  the  declaratory  judgment,  but  the 
Arkansas  Supreme  Court  ruled  that  the  declaratory  judgment 
was  not  an  abuse  of  discretion  to  fashion  a  suitable  remedy 
under  the  Freedom  of  Information  Act.*^ 

Citing  the  legislative  findings  of  the  Freedom  of 
Information  Act,  the  court  found  that  the  legislature  made  a 
policy  decision  in  enacting  the  Act  to  allow  the  courts  to 
fashion  prospective  relief  in  the  form  of  declaratory 
judgments.*'*   Thus,  any  common  limitations  on  declaratory 


^^   Id.  The  Arkansas  Act  contains  no  exception  for 
attorney-client  meetings.  See  Ark.  Stat.  Ann.  12  §  28  (1)- 
(4)  (1993). 


'^^    Id.  at  754 
*^  Id. 
"^  Id. 
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judgments  in  other  contexts  must  yield  to  "policy  decisions 
such  as  that  which  are  peculiarly  within  the  province  of  the 
legislative  branch  of  government."''''   The  Laman  court's 
decision  frees  Arkansas  courts  to  issue  declaratory 
judgments  that  not  only  resolve  questions  arising  from  prior 
meetings  but  also  deter  public  bodies  from  conducting  future 
meetings  in  violation  of  the  Act, 

Injunctions 
An  injunction  provides  an  equitable  remedy  that 
prohibits  or  requires  someone  to  do  some  act.^"  As  applied 
to  state  open  meetings  laws,  injunctions  are  frequently 
sought  to  stop  a  public  body  from  conducting  meetings  in 
violation  of  the  law.   Like  writs  of  mandamus  and 
declaratory  judgments,  injunctions  avoid  the  immediate 
imposition  of  criminal  sanctions  or  money  damages,  focusing 
instead  on  the  illegal  act  itself.   Most  importantly,  an 
injunction  merely  directs  the  defendant  to  avoid  future 
violations;  the  threat  of  contempt  proceedings  if  additional 
violations  occur  should  help  ensure  compliance.^' 


"'   Id. 

™  Dobbs,  supra    notes  1,  22. 

^'  Oliver  Fiss  and  David  Rendleman,  Injunctions    104  (2d 
ed.  1984) .   In  Hinds  Cty.  Bd.  of  Supervisors  v.  Common 
Cause,  the  Mississippi  Supreme  Court  upheld  a  lower 
appellate  court's  finding  that  the  supervisors  had  violated 
both  a  consent  decree  and  an  injunction  by  continuing  to 
meet  in  violation  of  the  law.   The  court  upheld  the  decision 
of  the  lower  court,  holding  them  in  contempt.   The  public 
officials  were  sentenced  to  $1,000  fines  and  to  100  hours  of 
community  service,  and  awarded  more  than  $137,000  in 
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State  appellate  courts  are  split,  however,  over  the 
standard  of  proof  for  issuance  of  injunctions  to  prevent 
future  violations  from  occurring.   Some  appellate  courts 
have  refused  to  enjoin  meetings  under  open  meetings 
injunction  provisions  for  want  of  definitive  proof  that  the 
open  meetings  law  will  be  violated.''-   For  example,  in  Marsh 
V.  Richmond  Newspapers,''^  the  Virginia  Supreme  Court  held 
that  Richmond  Newspapers  failed  to  prove  that  future 
violations  of  the  open  meetings  law  were  probable  despite 
the  fact  that  a  city  council  twice  had  violated  the  law.   In 
Marsh,  Richmond  Newspapers  alleged  that  the  Richmond  City 
Council  had  violated  the  open  meetings  law  by  improperly 
holding  an  executive  session  and  by  discussing  subjects 
during  the  closed  session  that  did  not  fall  within  the 
"legal  matters"  exemption  to  the  law.'''*   The  newspaper 
sought  to  enjoin  the  council  from  closing  future  meetings. 
The  trial  court  found  that  the  council  had  committed 
both  violations  and  granted  a  permanent  injunction  as 
provided  by  the  state's  open  meetings  statute.^''   On  appeal, 


attorneys  fees  to  the  plaintiff  Common  Cause.  See  551  So. 2d 
107  (Miss.  1989) .  See  also   Orange  County  Publications  v. 
County  of  Orange,  120  A.D.2d  596  (N.Y.S.  2d  Dept.  1986). 

^^  Mead  School  Dist.  v.  Mead  Education  Assoc,  530  P. 2d 
302  (Wash.  1975) ;  Hitt  v.  San  Antonio  Teachers  Council,  687 
S.W.2d  791  (Tex.  1985). 

"  288  S.E.2d  415  (Va.  1982). 

^^  Id.     at  416-19. 

''    Id. 
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the  Virginia  Supreme  Court  dismissed  one  violation  but 
affirmed  the  trial  court's  ruling  that  the  council  had 
discussed  topics  outside  the  scope  of  the  "legal  matters" 
exemption.   Despite  this  conceded  violation,  the  Virginia 
Supreme  Court  dismissed  the  injunction,  holding  that  a 
single  violation  was  not  proof  that  future  violations  were 
probable. ^^   Relying  on  the  council  members'  statements  that 
"they  did  not  mean  to  do  anything  wrong,  "''^   the  court 
refused  to  enjoin  the  council  from  holding  illegal  meetings 
in  the  future. ^^ 

Appellate  courts  in  other  states  likewise  have  ruled 
that  injunctions  may  not  be  used  to  deter  future  violations 
of  the  open  meetings  law  without  proof  that  future 
violations  are  likely. ^"^   In  Dobrovolnv  v.  Reinhardt/"  a 
case  discussed  earlier  for  its  interpretation  of  writs  of 
mandamus,  the  Iowa  Supreme  Court  also  denied  injunctive 
relief  despite  finding  that  a  school  board  had  violated  the 
open  meetings  law  by  meeting  secretly  to  discuss  a  school 


'"  Id.    at  442. 

"  Id. 

^^   The  court  reached  a  similar  decision  in  WTAR  Radio-RV 
Corp.  V.  City  Council,  223  S.E.2d  895  (1976),  denying 
injunctive  relief  because  proof  of  a  single  violation  did 
not,  in  the  court's  view,  constitute  the  reasonable 
probability  of  future  misconduct  necessary  to  justify  an 
injunction.  Id.    at  898. 

^^  Adler  v.  City  Council,  184  Cal.  App.2d  763  (1960); 
Olson  and  Wagner  v.  Agar,  349  N.W.2d  435  (1984). 

**"  173  N.W.2d  837  (1970)  . 
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attachment  plan.   In  refusing  to  enjoin  the  school  board 
from  holding  further  closed  meetings  to  discuss  implementing 
the  attachment  plan,  the  court  stated  that  rights  lost  and 
wrongs  committed  as  a  result  of  holding  the  closed  meeting 
were  not  subject  to  injunctive  relief  because  there  was  no 
way  of  proving  that  the  wrong  would  be  repeated.**' 

Although  the  Dobrovolny  court  was  specifically  faced 
with  a  violation  of  the  notice  provision  of  the  open 
meetings  law,  the  broad  rule  cited  in  denying  injunctive 
relief  indicated  that  such  relief  is  generally  unavailable 
under  the  law  to  prohibit  the  continuation  of  meetings  held 
in  violation  of  the  law.   This  was  done  in  spite  of  the 
court's  acknowledgement  of  the  familiar  rule  of 
construction,  which  states  that  in  determining  the  effect  of 
a  violation  of  a  statute,  all  of  its  provisions  must  be 
considered.**-   This  holding  has  established  a  precedential 
construction  of  the  Iowa  law  which  appears  to  be  totally 
inconsistent  with  the  liberal  spirit  of  the  statute's  broad 
provisions.*''' 


*"  Id.  at  841. 

"  Id.  at  840-41. 

^^    In  a  1973  case,  the  Iowa  Supreme  Court  cited 
Dobrovolny  to  hold  that  invalidation  also  was  not  available 
under  the  law,  regardless  of  the  severity  of  the  violation 
or  the  provision  of  the  act  violated.  See  Anti- 
Administration  Assoc.  V.  North  Fayette  Cty.  School  Dist. , 
206  N.W.2d  723  (lowa  1973). 
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For  example,  the  Iowa  law  permits  any  public  agency,  by 
a  two-thirds  vote  of  its  members,  to  close  a  meeting  for 
reasons  that  are  considered  to  be  so  compelling  as  to 
override  the  general  policy  of  openness .  **■*   However,  the  law 
also  requires  that  the  agency  records  its  reasons  for 
deciding  to  close  the  meeting.**''   This  requirement 
apparently  was  intended  to  facilitate  efforts  by  citizens  to 
oversee  agency  decisions  to  close  meetings  and  to  challenge 
an  agency's  attempt  to  hold  a  closed  meeting  for 
insufficient  cause.   However,  because  the  agency's  decision 
to  close  a  meeting  is  disclosed  only  after  the  meeting  has 
adjourned,  any  challenge  to  the  agency's  decision  to  meet  in 
executive  session  would  have  to  arise  after  the  meeting  has 
already  been  held.   Thus,  any  action  seeking  injunctive 
relief  would  run  counter  the  court's  holding  in  Dobrovolny 
that  such  relief  is  not  warranted  by  the  statute.   Indeed, 
Dobrovolny  indicates  that  injunctive  relief  could  be  issued 
only  to  prevent  the  public  agency  from  closing  future 
meetings  held  to  discuss  the  same  topic,  an  unlikely 
occurrence  at  best. 

Appellate  courts  in  other  states  historically  have 
rejected  the  Dobrovolny  court's  narrow  interpretation  of 
injunctive  relief  under  open  meetings  laws,  finding  instead 
that  violation  of  an  open  meetings  statute  constitutes  a 


**•*  Iowa  Code  §  28A.3  (1993) 

''    Id. 
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continuing  injury.**''   For  example,  while  Florida  common  law 
normally  requires  a  plaintiff  to  prove  irreparable  injury 
before  an  injunction  may  be  issued,  appellate  courts  have 
held  that  in  open  meetings  law  cases,  the  "mere  showing" 
that  the  law  has  been  violated  constitutes  irreparable 
public  injury."   Florida  appellate  courts  have  upheld 
prospective  injunctive  relief  where  one  violation  has  been 
found  if  it  appears  that  the  future  violation  will  bear  some 
resemblance  to  the  past  violation  or  that  the  danger  of 
future  violations  can  be  anticipated  from  the  course  of 
conduct  in  the  past.*** 

Other  state  appellate  courts  have  ruled  that  the 
inclusion  of  injunctive  relief  in  open  meetings  statutes 
mandates  issuance  of  injunctions  whenever  the  law  is 
violated.  New  Jersey  appellate  courts  repeatedly  have 
rejected  plaintiffs'  attempts  to  incorporate  the  state's 
common  law  requirement  of  "irreparable  damage"  in  open 


**   Common  Council  of  City  of  Peru  v.  Peru  Daily,  440 
N.E.2d  726  (Ind.  Ct .  App .  1982);  WINFAS  Radio  Stations  v. 
Region  Human  Devp.  Agency,  308  S.E.2d  99  (N.C.  1983); 
Pulitzer  Publishing  Co.  v.  McNary,  684  S.W.2d  534  (Mo.  Ct. 
App.  E.  Dist.  1984) . 

"  City  of  Fort  Meyers  v.  News-Press  Publishing  Co. ,  514 
So. 2d  408  (2  D.C.A.  Fla.  1987);  News-Press  Publishing  Co.  v. 
Carlson,  410  So. 2d  546  (2  D.C.A.  Fla.  1982);  Krause  v.  Reno, 
366  So. 2d  1244  (3  D.C.A.  Fla.  1979);  Town  of  Palm  Beach  v. 
Gradison,  296  So. 2d  473  (Fla.  1974);  Hough  v.  Stembridge, 
278  So. 2d  288  (3  D.C.A.  Fla.  1973);  Times  Publishing  Co.  v. 
Williams,  222  So. 2d  470  (2  D.C.A.  Fla.  1969). 

****  Bd.  of  Public  Instruction  of  Broward  Cty.  v.  Doran, 
224  So. 2d  693  (Fla.  1969);  Wood  v.  Marston,  442  So. 2d  934 
(Fla.  1983)  . 
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meetings  cases.**'*  As  one  appellate  court  said,  "Where 
injunctions  are  creatures  of  statute,  all  that  need  be 
proven  is  a  statutory  violation."''"  Likewise,  Ohio 
appellate  courts  have  instructed  lower  courts  that  no 
showing  of  injury  of  any  kind,  legal  or  otherwise,  is 
required  to  issue  injunctions  under  the  state's  open 
meetings  law.'"   One  Ohio  court  said  that  a  violation  is  all 
that  is  required  for  issuance  of  an  injunction;  otherwise, 
"the  statute  is  toothless."'*- 

Minnesota  courts  have  upheld  the  availability  of 
injunctive  relief  under  the  state  open  meetings  law  even 
though  at  the  time  of  the  decision,  the  statute  contained  no 
enforcement  sanctions.   In  Channel  10,  Inc.  v.  Independent 
School  District  No.  709/^  the  Minnesota  Supreme  Court  held 
that  a  television  station  and  its  news  director  could  seek 
an  injunction  against  a  school  board's  ongoing  violations  of 
the  Minnesota  Open  Meetings  Act.   Despite  the  defendant's 
arguments  that  injunctive  relief  was  unavailable  because  the 


'*'*  Polillo  V.  Deane,  74  N.J.  562,  569  (N.J.  1977); 

**"  Matawan  Regional  Teachers  Assoc,  v.  Matawan-Aberdeen 
Regional  Board  of  Education,  514  A. 2d  1361,  1364  (N.J. 
Super.  Ct.,  Monmouth  County  Div.  1986). 

'"  McClarren  v.  City  of  Alliance,  No.  CA-7201  (Slip 
Op.),(Ct.  App.  Ohio,  5th  Dist.  1987);  Fayette  Volunteer  Fire 
Dept.  V.  Fayette  Township,  621  N.E.2d  855  (Ct.  App.  Ohio, 
4th  Dist.  1993)  . 

■^^  McClarren  v.  City  of  Alliance,  No.  CA-7201,  at  1. 

**'  215  N.W.2d  814  (Minn.  1974). 
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law  contained  no  mention  of  injunctions,  the  court  found 
that  the  statute's  broad  declaration  of  policy  implied  the 
availability  of  injunctive  relief.'''*   The  court  acknowledged 
that  the  public's  right  to  seek  injunctive  relief  based  on 
the  public's  implicit  right  to  attend  meetings  of  the  bodies 
subject  to  the  law.'''' 

In  addition  to  judicial  limitations  on  the  availability 
of  prospective  injunctive  relief  under  open  meetings 
statutes,  subjective  factors  such  as  a  public  body's 
"overall  behavior"'"'  or  the  public  body's  good  faith 
misinterpretation  of  the  law  sometimes  cloud  the  issue  of 
compliance.   In  a  companion  case  to  Marsh,  Nageotte  v.  King 
George  County/^  the  Virginia  Supreme  Court  refused  to  issue 
an  injunction  where  the  court  found  the  defendants  had 
violated  the  law  in  good  faith. 

In  Nageotte,  two  citizens  alleged  that  motions  by  the 
Board  of  Supervisors  of  King  George  County  at  several 
meetings  were  not  specific  and  did  not  comply  adequately 
with  the  open  meetings  law's  provisions.''**   The  trial  court 
found  that  the  supervisors'  motions  had  violated  the  act  but 


^•*  Id.  at  82  0. 

""'   Id.  at  82  3. 

^^  Carefree  Improvement  Association  v.  City  of 
Scottsdale,  649  P. 2d  985  (Ariz.  Ct.  App.  1982). 

''^  288  S.E.2d  423  (Va.  1982). 

"***  Id.  at  424. 


119 
considered  the  violations  insufficient  to  entitle  the 
plaintiffs  to  injunctive  relief.   The  trial  court  merely 
cautioned  the  board  to  state  the  purpose  of  an  executive 
session  with  greater  specificity  in  the  future.''''   The 
Virginia  Supreme  Court  affirmed  the  trial  court's  ruling 
that  the  defendants  had  violated  the  act  and  the  trial 
court's  refusal  to  grant  injunctive  relief.'""  Consistent 
with  its  decision  in  Marsh,  the  Supreme  Court  maintained 
that  an  injunction  was  an  unnecessary  remedy  because  the 
defendants  violated  the  act  in  good  faith.""   The  court, 
therefore,  weighed  the  insubstantial  and  inadvertent  nature 
of  the  violations  against  the  evidence  of  multiple 
violations  and  decided  that  the  defendant  would  not  violate 
the  act  in  the  future.   Thus,  in  Nageotte  and  Marsh,  the 
Virginia  Supreme  Court  found  one  or  more  violations  of  the 
state's  open  meetings  law,  yet  failed  to  provide  injunctive 
relief.   This  is  remarkable  given  the  fact  that  the  Virginia 
legislature  amended  the  Virginia  Freedom  of  Information  Act 
in  1976 — six  years  before  Marsh  and  Nageotte  were  handed 
down — to  clarify  the  circumstances  in  which  a  court  should 
issue  an  injunction.'"-   The  amendment  provided  that  "a 


""  Id.  at  426, 

'^•"  Id.  at  427-428. 

'"'  Id.  at  428. 

'"-  1976  Va.  Acts  709  (codified  at  Va,  Code  §  2.1-346 
(1993) )  . 


120 
single  instance  of  denial  of  such  rights  and  privileges 
conferred  by  this  chapter  shall  be  sufficient  to  invoke  the 
remedies  granted  herein."'"''   The  amendment  also  removed  the 
"good  cause"  requirement  for  injunctions,  replacing  that 
language  with  the  lone  requirement  that  a  plaintiff's 
petition  for  injunctive  relief  must  be  set  forth  "with 
reasonable  specificity."'"^ 

In  Marsh,  the  Virginia  Supreme  Court  indicated  that  it 
disapproved  of  the  1976  amendment's  provision  that  a  single 
violation  of  the  law  is  sufficient  to  trigger  an  injunction. 
The  court  observed  that  "in  our  research  we  have  been  unable 
to  find  such  a  provision  in  the  statutes  of  any  other 
state."'""'   However,  the  court  failed  to  mention  case  law  in 
several  other  states  holding  that  an  injunction  can  be  based 
on  a  single  violation.'"^   The  Virginia  Supreme  Court's 
treatment  of  the  Virginia  legislature's  1976  amendments  to 
the  state  open  meetings  law  illustrates  the  difficulties 
arising  from  legislative  efforts  to  curtail  judicial 
discretion. 

In  a  similar  vein,  Michigan  appellate  courts  for  years 
required  lower  courts  to  find  a  "real  and  imminent  danger  of 
irreparable  injury"  when  governmental  bodies  meet  and  act  in 


'"■'  Id. 

"«  Id. 

'"-"^  288  S.E.2d  at  422. 

'*  See  discussion  supra,    notes  77-79 
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secret  before  granting  injunctions.""   In  Wexford  County 
Prosecutor  v.  Prancfer,'""   for  example,  a  Michigan  appellate 
court  ruled  that  although  members  of  the  Cadillac  City 
Commission  held  closed  meetings  in  violation  of  the  Michigan 
Open  Meetings  Act,  the  violations  were  not  so  serious  as  to 
warrant  issuance  of  an  injunction  ordering  the  city  council 
to  comply  with  the  law  in  future  meetings.   Thus,  the 
Wexford  court  reversed  a  trial  court's  ruling  that  a  city 
council  be  enjoined  from  future  violations  of  the  state  open 
meetings  law. 

In  Wexford,  the  stated  reason  for  the  closed  session 
was  to  discuss  the  matter  of  residency  of  municipal 
employees,  including  policemen  and  firemen,  each  of  which 
had  separate  labor  contracts  that  were  set  to  expire.  "^'^ 
Immediately  following  the  closed  session,  the  city  council 
resumed  the  open  meeting  and  announced  a  new  policy 
reversing  the  residency  requirements  for  municipal  employees 
and  requiring  all  city  employees  to  reside  in  the  city  as  of 
January  1,  1978--less  then  six  months  from  the 
announcement.""  The  court  found  that  no  public  discussion 
of  the  policy  change  was  ever  held  and  that  city  employees 


""  Booth  Newspapers  v.  Wyoming  City  Council,  168  Mich. 
App.  459  (Mich.  Ct .  App .  1988) ;  Detroit  News,  Inc.  v. 
Detroit,  185  Mich.  App.  296  (Mich.  Ct.  App.  1990) . 

""*  83  Mich.  App,  197  (Mich.  Ct.  App.  1978)  . 

'"^  Id.  at  201. 

""  Id.  at  202. 
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had  no  opportunity  to  address  the  council  or  listen  to  the 
council's  deliberations  on  the  change.'" 

Despite  these  findings  of  fact,  the  court  interpreted 
the  state's  open  meetings  law  as  requiring  a  showing  of 
"real  and  imminent  danger  of  irreparable  injury"  before 
issuance  of  an  injunction.   The  court  said  that  despite  an 
admitted  violation  of  the  law,  "we  decline  to  find  defendant 
commissioners'  actions  a  guise  or  a  subterfuge.""'   On  the 
contrary,  the  court  found  that  the  city  council  had  acted 
"in  good  faith  on  reliance  upon  advice  from  their  city 
attorney .  """*   Because  the  city  council  had  sought  advice 
from  the  city  attorney,  the  court  concluded  that  the 
violation  was  made  in  good  faith  and  thus  could  not 
constitute  real  and  imminent  danger  of  irreparable  injury. 

The  Wexford  court's  logic  is  flawed  on  two  fronts. 
First,  the  court  reasoned  that  by  seeking  the  advice  of  the 
city  attorney,  the  defendants  automatically  earned  good 
faith  protection  from  an  injunction.   Such  an  argument 
ignores  the  possibility  that  a  city  attorney  may 
misinterpret  the  law  or  that  the  city  attorney  is  beholden 
to  the  wishes  of  the  political  body  that  hires — and  can 
fire — the  city  attorney.   In  fact,  the  Wexford  court's 
decision  creates  a  possible  loophole  for  public  bodies 


"'  Id. 

"-  Id.  at  204. 

""^  Id.  at  205, 
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wishing  to  circumvent  the  law:   Simply  get  a  favorable 
ruling  from  its  own  counsel,  and  the  violation  is  a  good 
faith  technicality. 

Second,  the  Wexford  court  used  the  "imminent  danger  of 
irreparable  injury"  standard — a  standard  taken  from  common 
law  injunction  cases  in  other  areas  of  the  law--where  the 
Michigan  Open  Meetings  Act  says  nothing  of  the  sort.   As  a 
dissenting  justice  noted,  the  Act  holds  only  that  if  a 
public  body  is  not  complying  with  the  act,  the  prosecuting 
attorney  may  commence  a  civil  action  to  enjoin  further 
noncompliance  with  the  Act.""*   The  justice  said  that  his 
colleagues  in  the  majority  "do  not  and  can  not  say  that  the 
injunction  was  improperly  granted,  for  it  was  not."   Rather, 
the  majority  apparently  put  its  faith  in  the  defendants, 
assuming  they  will  comply  with  the  Act  in  the  future.   The 
dissenting  justice  argued  that  "such  relief--if  one  may  call 
it  such — is,  however,  not  the  relief  afforded  by  the  statute 
nor  is  it  the  relief  requested  by  the  prosecuting 
attorney.""''   The  justice  concluded  that,  given  no  legal 
grounds  for  vacating  the  injunction,  the  majority  simply 
borrowed  a  justification  from  the  common  law,  which  he  felt 
had  no  place  in  the  face  of  a  statutory  command.'"' 


""  Id.  at  205-206  (R.M.  Maher,  J. ,  dissenting) ,  citing 
Mich.  Stat.  Ann.  4.1800  (21)  (1978). 

"■^  Id. 

""  Id. 
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A  1990  decision  by  the  Court  of  Appeals  of  Michigan 
breathed  new  life  into  the  injunctive  powers  of  the  open 
meetings  law.   In  The  Detroit  City  News  v.  City  of 
Detroit.  "^  the  court  held  that  it  is  implicit  in  the 
purpose  of  the  open  meetings  law  that  there  is  real  and 
imminent  danger  of  irreparable  injury  whenever  governmental 
bodies  meet  in  secret.   The  good  faith  argument  in  Wexford 
has  not  been  revisited  by  the  appellate  courts. 

Other  state  appellate  courts  have  instructed  lower 
courts  to  consider  the  severity  of  the  public  body's 
violative  behavior  when  contemplating  injunctive  relief. 
The  Arizona  Court  of  Appeals  for  Division  One  in  Carefree 
Improvement  Association  v.  City  of  Scottsdale"**   instructed 
lower  courts  to  "consider  the  overall  behavior  of  the  public 
body"  when  considering  injunctive  action.""^ 

The  appellate  court  in  Carefree  upheld  a  trial  court's 
finding  that  an  injunction  was  warranted  because  Scottsdale 
city  officials  failed  to  provide  notice  of  an  emergency 
annexation  hearing  in  violation  of  the  open  meetings  law. 
The  trial  court  had  based  its  decision  to  enjoin  the  action 


"''  The  Detroit  News  v.  City  of  Detroit,  185  Mich.  App. 
296,  300  (1990) ;  See   also   Booth  Newspapers  v.  The  Board  of 
Regents  of  the  University  of  Michigan,  192  Mich.  App.  574 
(1992),  in  which  the  court  again  held  that  harm  is  implied 
when  the  law  is  violated. 

'"*  Carefree  Improvement,  649  P.  2d  985  (Ariz.  Ct.  App. 
1982)  . 

"''  Id.    at  1002. 
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"not  merely  upon  proof  of  a  violation,  but  because  of  a 
misleading  element  inherent  in  the  circumstances."'^" 
Instead  of  issuing  the  injunction  upon  proof  of  a  violation, 
the  court  reviewed  the  record  to  determine  whether  the 
officials  "intended  to  mislead"  the  public.'-'   The  Arizona 
open  meetings  law,  however,  says  nothing  about  intent  or 
other  subjective  factors.'-^   The  Carefree  appellate  court 
nevertheless  interpreted  the  law  as  allowing  lower  courts  to 
refuse  to  enjoin  meetings  held  in  violation  of  the  law  so 
long  as  there  "has  been  substantial  compliance  .  .  .  with 
good  faith  present .  "'-''   Under  the  Carefree  court's 
analysis,  lower  courts  in  Arizona  will  look  for  proof  of 
intent  or  bad  faith,  despite  the  fact  that  the  statute 
appears  to  mandate  issuance  of  an  injunction. 

Taken  together,  writs  of  mandamus,  declaratory 
judgments  and  injunctions  contain  the  element  most  sought 
after  by  those  seeking  access  to  open  meetings  laws-- 
prospective  compliance.   Once  issued,  the  standard  of 
conduct  for  the  governmental  body  is  clear  and  no  longer  a 
matter  for  legal  debate.   Noncompliance  might  result  in 
contempt  proceedings  in  the  issuing  court.   In  addition. 


'2^'  Id. 

'2'  Id. 

'--  Az.  Rev.  Stat.  38-431.07  (A)  (1993). 

'-'  Id.    at  1000. 
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these  remedies  are  grants  of  power  to  the  courts  and  are  not 
tied  to  the  powers  given  prosecutors. 

More  importantly,  courts  in  a  majority  of  states  have 
an  opportunity  to  consider  these  remedies  when  the 
possibility  of  a  open  meetings  law  violation  exists.   None 
of  the  remedies  logically  requires  a  violation  to  occur 
before  action  can  be  contemplated.   Forty-eight  of  the  50 
state  open  meetings  laws  require  advance  notice  of  closed 
meetings,  so  injunctive  relief  could  be  used  to  halt  planned 
meetings  pending  determination  of  the  propriety  of  the 
executive  session.   North  Carolina's  open  meetings  law,  for 
example,  authorizes  the  courts  to  enjoin  "threatened, 
recurring  or  continuing  violations"  of  the  statute.'-**   This 
type  of  inclusive  statute  spares  the  public  and  public 
officials  the  more  serious  legal  consequences  of  violations, 
including  invalidation  of  action  taken  during  the  closed 
meeting,  civil  fines,  criminal  penalties,  or  even  removal 
from  office. 

One  rationale  for  granting  a  remedy  in  the  absence  of 
an  intentional  violation  exists  in  the  law  of  strict 
liability.   The  law  attaches  a  cost  to  harmful  behavior, 
despite  the  defendant's  lack  of  moral  culpability,  in  order 
to  deter  future  harm  by  increasing  the  cost  of  a  dangerous 


N.C.G.S.  §  143-318 (16) (B)  (Michie  1993). 
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activity.'-''   Certainly,  open  meetings  laws  protect  an 
important  interest,  the  public's  right  to  information  about 
governmental  actions.   Ordinarily,  the  law  of  strict 
liability  results  in  a  monetary  judgment  that  both 
compensates  the  victim  and  deters  future  misconduct . '^^ 
Compensating  every  member  of  the  public  harmed  by  a  closed 
meetings  is  impossible,  however.   Further,  the  rarity  of 
monetary  judgments  under  the  open  meetings  laws  is  testament 
to  the  inadeguacy  of  monetary  judgments  under  the  statutes. 
Indeed,  commentators  argue  that  monetary  awards  allow  public 
officials  to  "buy  violations"  of  the  open  meetings  laws, 
willingly  swapping  a  few  hundred  dollars  for  the  opportunity 
to  meet  secretly.'" 

Regardless  of  whether  such  assertions  are  true, 
injunctions  issued  under  the  law  of  strict  liability  would 
deter  future  violations  while  avoiding  the  impracticalities 
of  monetary  judgments.   Whether  a  defendant  acts  in  good  or 
bad  faith,  the  harm  is  the  same:   The  public  is  wrongfully 
denied  access  to  governmental  decision-making  processes. 
The  objective  of  enforcement,  therefore,  should  be  to 
prevent  both  good  faith  and  bad  faith  violations.   The 


'-■^  Restatement  (Second)  of  Torts  §  402A  (1977)  ;  W. 
Prosser,  Handbook  of  the  Law  of  Torts  §  98  (4th  ed.  1971) . 

"'   Id. 

'"  Eleanor  Barry  Roth,  "The  Virginia  Freedom  of 
Information  Act:  Inadeguate  Enforcement,"  2  5  Wm.  and  Mary  L, 
Rev.  487,  503  (1984) . 
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courts  can  reduce  good  faith  violations  by  issuing 
injunctions  any  time  public  officials  do  not  comply  with  the 
act.   This  practice  also  could  encourage  other  public 
officials  throughout  the  state  to  become  familiar  with  the 
open  meetings  law,  thus  giving  an  educative  effect  to  the 
law's  purpose. 

Invalidation 

Many  commentators  have  argued  that  invalidation  or 
voiding  of  governmental  actions  made  in  violation  of  open 
meetings  laws  is  the  best  approach  for  enforcement.   Like 
injunctions,  declaratory  judgments,  and  writs  of  mandamus, 
invalidation  denies  public  officials  the  benefits  of  secret 
meetings  while  focusing  on  the  decision  rather  than  on 
punishing  offenders.   However,  invalidation  goes  a  step 
further,  forcing  the  governmental  body  to  revisit  in  public 
decisions  made  behind  closed  doors.   Thus,  invalidation 
serves  as  a  truly  remedial  sanction,  protecting  the  public 
from  the  consequences  of  decisions  made  in  secret.'^* 

The  use  of  invalidation,  however,  is  often  limited  by 
appellate  court  interpretations  holding  that  decisions  can 
be  cured  if  final  action  has  not  been  taken.   For  example, 
some  state  courts  allow  public  agencies  to  cure  open 
meetings  violations  by  revisiting  the  decision  in  a  public 


"^   Reed  V.  Richmond,  582  SW2d  651  (Ky.  1979)  (only 
invalidation  will  "remedy"  a  violation  of  the  open  meetings 
law;  an  injunction  only  forces  future  compliance) . 


12? 
meeting  without  requiring  public  discussion  of  the  issue.'-' 
A  public  body  could  conceivably  stage  a  "re-run"  session  in 
public  to  moot  the  issue  of  a  violation  if  courts  allow  the 
deliberations  leading  up  to  final  action  to  be  held  in 
secret.   Only  a  handful  of  state  open  meetings  laws  specify 
that  deliberations  are  exempt  from  open  meetings 
requirements. '"*"  Nevertheless,  appellate  courts  in  several 
other  states  have  allowed  public  bodies  to  cure  violations 
by  taking  final  action  in  public. 

In  State  ex  rel.  Roark  v.  City  of  Hailey,'^'  the  Idaho 
Supreme  Court  refused  to  invalidate  a  city  council  vote 
following  four  private  "work  sessions"  because  no  "firm  and 
final  decisions"  were  made  at  the  work  sessions."-   The 
court  first  found  that  work  sessions  were  subject  to  the 


'^"^  See,  e.g.,  Reed   v.    City   of  Richmond,    582  S.W.2d  651 
(Ky.  Ct.  App.  1979)  (where  a  court  invalidates  a  decision 
for  failure  to  comply  with  the  open  meetings  law,  the  body 
may  elect  to  reconsider  the  matter  at  a  properly  held 
meeting);  Delta  Devp.  Corp.  v.  Plaquemines  Parish  Comm. 
Council,  451  So. 2d  134  (La.  App.  4th  Cir.  1983),  cert 
denied,    456  So. 2d  172  (La.  1984)  (court  refused  to 
invalidate  a  decision  because  the  public  body  subsequently 
ratified  the  resolution  made  in  an  illegal  meeting  in  an 
open  meeting) ;  Ackerman  v.  Upper  Mt.  Bethel  Township,  567 
A. 2d  1116  (Commwlth  Ct.  Pa.  1989)  (Pennsylvania  law  "does 
not  expressly  permit  courts  to  invalidate  "official  action" 
taken  at  a  public  meeting  occurring  after  a  private  meeting 
held  in  violation  of  the  law);  Fox  v.  Lakewood,  528  N.E.2d 
1254  (Ohio  1988) . 

'""'  See,  e.g.,  Del.  Code  Ann.  tit.  29  §  5109  (Supp.  1993) 
See  also  Colo.  Rev.  Stat.  §  24-6-402-2.7(4)  (Supp.  1993). 

'^'  633  P. 2d  576  (Idaho  1981). 

'^-  Id.    at  579. 
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open  meetings  law,  but  reasoned  that  the  work  sessions  were 
merely  preliminary  to  final  action  and  concluded  that  none 
of  the  officials  considered  themselves  bound  by  their 
opinions  expressed  in  the  closed  meetings.'''''   The  court 
ruled  that  decisions  are  made  only  when  a  final  vote  is 
taken  on  a  public  issue. '^'' 

Thus,  the  Roark  court  limited  invalidation  to  final 
actions,  as  a  subsequent  decision  by  the  Idaho  Supreme  Court 
virtually  eliminated  public  access  to  deliberative  meetings 
in  which  the  reasons  for  governmental  decisions  are  made.'"*^ 
Under  the  court's  reasoning,  government  officials  need  only 
to  state  that  they  remained  open-minded  regardless  of  what 
they  decided  in  the  work  session.   This  type  of  quasi-secret 
voting  certainly  can  frustrate  the  purpose  of  open  meetings 
laws  and  can  be  remedied  by  statutory  language  which 
provides  that  no  action  can  be  taken  at  a  governmental 
meeting  following  closed  deliberations  conducted  in 
violation  of  the  act.'"" 


'''  Id. 

'^^  Id. 

'^"^  See  Baker   v.    Independent   School    Dist .  ,    691  P.  2d  1223 
(Idaho  1984)  (where  deliberations  are  conducted  at  a  meeting 
violative  of  the  Open  Meetings  Act  but  no  final  decision  is 
made,  the  illegal  meetings  will  not  invalidate  subsequent 
action  taken  in  compliance  with  the  act) . 

136  pqj^  another  example  of  this  phenomenon,  see  Grein  v. 
Board  of  Education,  343  N.W.2d  718  (Neb.  1984)  In  Grein,    the 
court  said  invalidation  was  unnecessary  because  the  school 
board's  decision  to  accept  a  bid  was  only  "crystallized"  in 
closed  session,  while  the  actual  vote  was  taken  in  a  public 
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Courts  refusing  to  invalidate  governmental  decisions 
based  on  illegally  closed  deliberations  where  open  sessions 
were  convened  for  final  action  appear  to  believe  that  the 
salutary  effects  of  invalidation  do  not  seem  worth  their 
heavy  cost  to  government  efficiency.   In  an  early  California 
case,  Adler  v.  City  Council,  the  court  said  that,  despite 
the  fact  that  the  open  meetings  law  explicitly  calls  for 
open  deliberations  as  well  as  open  actions,  violations 
during  the  early  stages  of  the  process  will  not  justify 
invalidation  of  action  formally  taken  in  public.'"   The 
court  said  that  citizens  and  officials  rely  on  governmental 
decisions  in  planning  their  everyday  affairs.   To  allow  the 
invalidation  of  such  decisions  because  they  were  made  in 
violation  of  a  complex  law  would  create  a  substantial  amount 
of  undesirable  uncertainty.'^**   In  addition,  the  court 
reasoned  that  the  deterrent  effect  of  invalidation  is 
questionable,  for  the  officials  who  violate  the  statute 
seldom  will  be  affected  by  the  consequences  of  such  a 
remedy .  '^"^ 

Yet,  if  officials  know  that  they  can  meet  secretly  to 
formulate  policy  without  legal  consequence,  the  public  could 
be  denied  any  opportunity  to  debate  issues  prior  to  their 


meeting. 

'"  184  Cal.  App.  2d  763,  775  (Dist.  Ct .  App .  1966). 
'''    Id. 
'''    Id. 
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resolution.   More  recently,  Florida  appellate  courts  have 
recognized  that  the  open  meetings  law's  invalidation 
provision  should  be  construed  to  frustrate  all  evasive 
tactics.   To  that  end,  the  courts  have  held  that  a  public 
body  must  not  merely  perfunctorily  ratify  or  ceremoniously 
accept  at  a  later  open  meeting  those  decisions  which  were 
made  at  an  earlier  secret  meeting.'"*^'  Where,  however,  the 
court  finds  that  the  public  body  has  taken  "independent  and 
final  action  in  the  sunshine,"  decisions  will  not  be 
invalidated.'^'   Other  states'  appellate  courts  have  cited 
Florida's  case  law  to  hold  similarly  that 

de  novo  review  of  a  decision  is  required  in  order  to  cure  an 
invalidated  action. '""- 

A  possible  solution  to  the  problem  of  curing  violations 
exists  in  the  statutes  of  Indiana,'^''  New  Jersey, '^^  and 


'^"  Town  of  Palm  Beach  v.  Gradison,  296  So.  2d  473  (Fla. 
1974);  Blackford  v.  School  Board  of  Orange  County,  375  So. 2d 
578  (5  D.C.A.  Fla.,  1979). 

'■*'  Tolar  V.  School  Bd.  of  Liberty  Council,  363  So.  2d 
144  (1  D.C.A.  Fla.,  1978);  Yarbrough  v.  Young,  462  So. 2d  515 
(1  D.C.A.  Fla.,  1985);  B.M.Z.  Corp.  v.  City  of  Oakland  Park, 
415  So. 2d  735  (4  D.C.A.  Fla.  1982). 

'■*-  See,  e.g..  Lanes  v.  State  Auditor's  Office,  797  P. 2d 
764  (Ct.  App.  Colo.,  Div.  5,  1990);  Acker  v.  Texas  Water 
Comm. ,  790  S.W.2d  299  (Tex.  1990);  Romero  v.  Mosquito 
Control  Contractors,  Inc.,  480  So. 2d  358  (Ct.  App.  La.,  3d 
Cir.  1986)  . 

'•'''  IND.  Code  §  5-14-1 . 5-7  (c)  (1993)  (If  a  court  finds 
that  a  governing  body  of  a  public  agency  has  violated  this 
chapter,  it  may  not  find  that  the  violation  was  cured  by  the 
governing  body  by  only  having  taken  final  action  at  a 
meeting  that  complies  with  this  chapter." 
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Michigan,'^''  which  set  forth  statutory  procedures  for  curing 
open  meetings  laws  by  de  novo  actions  declared  invalid.   The 
New  Jersey  law,  for  example,  was  amended  to  allow 
retroactive  ratification  only  if  the  public  body  has 
reconsidered  its  action  "completely  anew,  for  a  second  time, 
in  full  compliance  with  all  the  requirements  of  the  Open 
Meetings  Act."''*''   This  procedure  addresses  both  of  the 
major  concerns  of  those  opposed  to  invalidation:   first, 
that  the  public  interest  might  be  adversely  affected  by 
permanent  invalidation;  and  second,  that  a  perfunctory  re- 
run does  not  serve  the  public  interest. 

Some  appellate  courts  have  interpreted  the  invalidation 
provision  of  their  state's  open  meetings  statute  as 
providing  considerable  discretion  where  the  law  violation 
was  found  to  be  inadvertent  or  based  on  a  technicality  in 
the  law.'"^   Cases  from  throughout  the  country  illustrate 


'^  N.J.  Rev.  Stat.  §  10:4-15(a)  (Supp.  1993)  (stating 
that  a  public  body  may  remedy  decision  made  in  violation  of 
the  sunshine  law  by  "reenacting  the  decision  at  a  public 
meeting."  The  statute  requires  the  public  body  to  revisit 
the  decision  "completely  anew.") 

'"''^  Mich.  Laws  §  15.270(5)  (1993).  (stating  that  decisions 
made  in  violation  of  the  sunshine  law  may  be  reenacted 
"without  being  deemed  to  make  any  admission  contrary  to  its 
interest. ") 

''"'  Houman  v.  Mayor  and  Council  of  Pompton  Lakes,  155 
N.J.  Super.  129,  16-62  (Law  Div.  1977). 

"•^  See,  e.g.,  Goldman  v.  Zimmer,  64  111.  App.  2d  277, 
212  N.E.2d  132  (1969);  State  ex  rel.  Humphrey  v.  Adkins,  18 
Ohio  App.  2d  101,  247  N.E.2d  330  (1969);  Jeske  v.  Upper 
Yoder  Township,  403  A. 2d  1010  (Pa.  Commwlth.  Ct.  1979); 
O'Hara  Township  Bd.  of  Comm.  v.  Hakim,  339  A. 2d  905  (Pa. 
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that  some  courts  are  unwilling  to  nullify  an  otherwise 
sensible  decision  taken  in  a  meeting  which  only  technically 
violates  the  open  meetings  law.'"***   For  example,  an  Arizona 
appellate  court  ruled  in  a  1979  case  that  a  board  of 
education's  refusal  to  allow  videotaping  of  a  board  meeting 
constituted  "a  technical  violation"  which  would  not 
invalidate  the  board's  decision,  despite  a  provision  in  the 
Arizona  open  meetings  law  providing  "an  absolute  right"  to 
record  any  public  meeting.''*'^   The  court  ruled  that  a 
technical  violation  would  not  justify  the  nullification  of 


Commwlth.  Ct.  1975) ;  Stinson  v.  Board  of  Accountancy,  625 
S.W.2d  589  (Ky.  App .  1981);  Daigre  v.  The  Terrebonne  Assoc, 
for  Retarded  Citizens,  543  So. 2d  1108  (Ct.  App.  La.,  1st 
Cir.  1989)  . 

^*^  See,    e.g.,  Bradford  Area  Educ.  Ass'n.  v.  Bradford 
Area  School  District,  572  A2d  1314  (Pa.  1990)  (trial  court 
did  not  abuse  its  discretion  by  refusing  to  invalidate 
school  reorganization  plan,  even  assuming  board  held 
meetings  in  technical  violation  of  the  sunshine  law,  because 
delay  in  implementing  plan  would  harm  students) ; 
Rehabilitative  Hospital  Services  v.  Delta-Hills  Health 
System  Agency,  687  S.W.2d  840  (Ark.  1985)  (invalidation  is 
available  only  if  administrative  remedies  have  been 
exhausted,  the  plaintiff  seeks  to  vindicate  the  public 
interest  rather  than  private  concerns,  and  only  if  the 
violation  is  "substantial.");  Wilmington  Federation  of 
Teachers  v.  Howell,  374  A. 2d  832  (Del.  1977)  (overturning 
invalidation  order  from  lower  court  "absent  specific 
statutory  provisions");  Kane  v.  County  Board  of  School 
Trustees,  376  N.E.2d  1054  (111.  1978)  (sunshine  law  does  not 
mandate  invalidation,  but  leaves  it  at  the  discretion  of  the 
court  for  insubstantial  violations) ;  Reilly  v.  Framingham, 
345  Mass.  363  (1963)  (action  by  municipal  board  in  executive 
session  was  not  "so  egregious"  as  to  justify  invalidation) . 

''*''  Karol  V.  Board  of  Education  Trustees,  593  P. 2d  649 
(1979) (citing  Az .  Rev.  Stat.  §  38-431.01(0)). 


135 
all  business  conducted  at  an  illegal  meeting  so  long  as  the 
meeting  complies  with  "the  spirit  of  the  law."'''^' 

In  Elmer  v.  Board  of  Zonincf  Adjustment,  the  Supreme 
Judicial  Court  of  Massachusetts  held  that  the  state's 
invalidation  sanction  precluded  invalidation  of  zoning 
decisions  made  at  a  meeting  for  which  proper  notice  had  not 
been  given  and  which  the  defendants  admitted  "was  not  open 
to  the  public  or  to  the  press."''''   The  court  reasoned  that 
"it  would  be  unlikely  that  any  of  the  public  would  be  in 
attendance  at  a  meeting  of  which  no  notice  was  given; 
[hence]  it  would  be  arbitrary  to  let  the  validity  of  a 
meeting  .  .  .  depend  upon  whether  the  meeting  was  declared 
^open.  '"'" 

Such  reasoning  appears  to  overlook  the  possibility  that 
members  of  the  public  still  may  be  aware  of  a  meeting  and 
seek  to  attend.   In  fact,  if  invalidation  can  not  be  used 
except  where  adequate  notice  has  been  given,  Elmer  would 
appear  to  encourage  public  officials  not  to  comply  with  the 
notice  requirements.   Thus,  Elmer ,  in  effect,  seems  to 
represent  a  judicial  determination  opposite  of  the  statutory 
authority  to  eliminate  the  sanction  of  invalidation  for  all 
improperly  held  meetings  where  public  notice  is  not  given. 
That  the  Elmer  court  at  least  contemplated  this  result  is 


'■^^'  Id. 

'■'^'  176  N.E.2d  16  (Mass.  1961) 

'"  Id.  at  18. 
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suggested  by  its  statement  that  "there  are  enough 
prospective  difficulties  in  the  implementation  of  [the  open 
meetings  law]  .  .  .  without  putting  otherwise  valid  action 
at  the  risk  of  subsequent  determination  that  the  particular 
deliberations  were  required  to  be  held  under  public 
scrutiny."'''''   Research  shows  that  Elmer  still  is  the  case 
of  record  in  Massachusetts  on  the  issue  of  invalidation. 

The  South  Dakota  Supreme  Court  held  in  a  1984  case  that 
although  a  school  board's  executive  session  violated  the 
state's  open  meetings  law,  the  session  was  a  "technical 
violation"  since  the  open  meetings  law's  intent  was  met  at 
public  meetings  held  before  the  executive  session.   In  Olson 
v.  Cass,'''''  several  citizens  sought  invalidation  of  the  Agar 
School  District  Board  of  Education's  decision  to  close  a 
local  high  school  made  during  an  executive  session.'^''   The 
court  found  that  the  public  was  not  given  an  opportunity  to 
discuss  the  school  closure  before  the  vote  was  taken  and 
that  the  board  did  not  disclose  the  voting  record.'''^ 
However,  despite  statutory  provisions  prohibiting  both 
secret  voting  and  school  board  executive  sessions,'"  the 
South  Dakota  Supreme  Court  found  that  the  purpose  of  the 


153 


154 


Id. 


349    N.W.2d    435     (S.D.     1984) 
'-"    Id.     at    4  3  5-36. 
'''   Id. 

157 


Id.    at    436,    citing   S.D.    Laws    §    1-25-1    (1984). 
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open  meetings  law  had  been  met  at  previous  meetings. 
Because  "the  electors  had  an  ample  opportunity  to  educate 
themselves  on  the  issues  and  to  be  heard  regarding  their 
opinions  on  the  various  alternatives"'''*'  at  prior  meetings 
on  school  closure,  the  court  refused  to  invalidate  the 
decision.   The  court  apparently  was  unmoved  by  arguments 
that  public  discussion  held  before  the  executive  session 
failed  to  excuse  the  violative  session  or  effect  its 
outcome. 

Other  courts  have  refused  to  invalidate  decisions  made 
in  violation  of  the  open  meetings  law  so  long  as  there  is 
"substantial  compliance"  with  the  act.'''"   For  example,  an 
Iowa  appellate  court  in  1981  refused  to  invalidate  a 
decision  discharging  a  school  superintendent  even  though 
three  members  of  the  board  admitted  to  holding  several 
discussions  on  the  issue  prior  to  the  meeting  at  which  the 
vote  to  consider  termination  was  taken.   In  Wedergren  v. 
Board  of  Directors,"^"  the  school  board  members  admitted 
violating  the  act  on  several  occasions  before  meeting  to 
fire  the  superintendent.   The  court,  however,  found  that  by 
providing  public  notice  of,  and  by  allowing  public 


'-''  Id.    at  437. 

''''*  See,  e.g.,    Karol  v.  Board  of  Education  Trustees,  593 
P. 2d  917  (Ariz.  Ct.  of  App.  2d  Div.  1978);  Graybill  v. 
Oklahoma  State  Board  of  Education,  585  P. 2d  1358  (Okla. 
1978);  City  of  Flagstaff  v.  Bleeker,  600  P. 2d  49  Ariz. 
1970) . 

'^^'  307  N.W.2d  12  (Iowa  1981). 
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discussion  at,  the  meeting  at  which  the  vote  took  place,  the 
board  members  complied  "substantially  with  the  intent  of  the 
law."'*'   Similarly,  a  South  Carolina  appellate  court  ruled 
that  while  an  airport  commission's  closed  interviews  with 
job  candidates  were  violative  of  the  open  meetings  law,  the 
final  choices  were  made  at  a  public  meeting  later  in  the 
process.'*-   The  court  described  this  procedure  as 
"substantial  compliance,"  concluding  that  the  board's 
actions  satisfied  the  law's  requirements  because  "where  a 
technical  violation  has  no  demonstrated  effect  on  a 
complaining  party,"  any  prior  violations  are  cured  by 
subsequent  public  action.'*^ 

Those  who  believe  that  inadvertent  or  good  faith 
violations  should  stand  focus  only  on  the  effects  of 
invalidation  on  otherwise  legal  governmental  decisions. 
Yet,  invalidation  serves  another  important  goal  that  no 
other  method  of  enforcement  can  accomplish:   It  forces 
officials  to  properly,  openly  cure  a  decision  made  in 
violation  of  the  law  by  starting  the  decision-making  process 
over — in  full  compliance  with  statute.   It  is  uncontroverted 
that  invalidation  sometimes  disrupts  public  business  and 


'*'  Jd.  at  13. 

'*^  Multimedia  v.  Greenville  Airport  Commission,  339 
S.E.2d  884  (Ct.  App.  S.C.  1986). 

'*''  Id.  at  886. 
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disrupts  the  lives  of  citizens  who  act  on  a  governmental 
decision  that  subsequently  is  invalidated. 

However,  invalidating  only  bad  faith  violations  and 
excusing  inadvertent  or  technical  violations  will  not  reduce 
the  disruption  significantly  enough  to  justify 
nonenf orcement .   A  third  party  relying  on  a  decision  made  at 
a  closed  meeting  will  not  know  whether  the  public  officials 
inadvertently  violated  the  law  or  knowingly  refused  to 
follow  it.   Indeed,  it  can  be  argued  that  if  third  parties 
have  no  way  of  predicting  which  decisions  are  subject  to 
invalidation,  they  may  be  more  likely  to  rely  on  actions 
taken  in  closed  meetings.   In  addition,  as  the  Supreme  Court 
of  Nebraska  said,  good-faith  exceptions  to  invalidation 
"would  become  an  invitation,  perhaps  a  license,  for  a  public 
body  to  circumvent  the  Public  Meetings  Laws'  limited 
exemptions  by  creating  an  additional  criterion  of  good 
faith. ""^  A  strict  reading  of  statutory  directive  to 
invalidate  all  decisions  made  in  illegally  closed  meetings 
would  remove  this  uncertainty  and  give  invalidation 
sanctions  real  enforcement  value.   Invalidation  helps  cure 
the  secret  decision  making  that  open  meetings  laws  were 
created  to  prevent  without  subjecting  governmental  officials 
to  any  further  punishment.   Intent  or  prior  knowledge  should 
have  no  bearing  on  whether  a  decision  made  in  violation  of 


"^  Grein  v.  Bd.  of  Education,  343  N.W.2d  718  (Neb. 
1984)  . 
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the  law  should  stand.   If  the  governmental  decision 
frustrates  the  purpose  of  the  open  meetings  law,  it  should 
be  corrected  through  invalidation. 

Civil  Penalties 

Unlike  the  other  civil  remedies,  monetary  fines  imposed 
under  state  open  meetings  laws  attempt  to  punish  individual 
officials  who  are  responsible  for  violations.   Civil 
remedies  directly  penalize  officials  without  criminalizing 
them.   However,  the  judicial  standard  for  civil  penalties, 
whether  based  on  scienter  or  intent  or  upon  a  preponderance 
of  the  evidence,  often  is  dispositive  in  individual  cases. 
In  Florida,  civil  penalties  may  be  awarded  if  a 
preponderance  of  the  evidence  demonstrates  a  violation  of 
the  law.'^"*   Other  states  limit  civil  fines  to  "wilful  and 
knowing  violations."'^''  When  evidence  exists  of  a  pattern 
of  conduct  designed  to  hold  secret  meetings  or  when  repeated 
violations  occur,  a  knowing  or  intentional  violation  is 
provable. 

The  "wilful  and  knowing"  requirements  in  many  state 
open  meetings  laws  serve  to  single  out  individual  members 


'^■^  See  State  v.  Chiaro,  Case  No.  90-39277  TI40A  (Co. 
Ct.  Broward  Co.,  January  24,  1991). 

'^^  See,  e.g.,  Ky.  Rev.  Stat.  61.991(1)  (1993)  (any  person 
who  "knowingly"  attends  a  meeting  violative  of  the  sunshine 
law);  Va.  Code  §  2.1-346.1  (1979)  ("if  it  finds  a  violation 
was  willfully  and  knowingly  made,  [a  court]  shall  impose  a 
civil  fine.");  Iowa  Code  §  67-2347(2)  (1993)  (fines  for 
officials  who  "knowingly  conduct  or  participate  in"  a 
meeting  violative  of  the  sunshine  law) . 
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responsible  for  the  decision  to  meet  in  violation  of  the 
law.'*^   In  the  few  appellate  court  decisions  involving 
imposition  of  civil  fines,  courts  have  rejected  arguments  by 
defendants  that  statutory  requirements  such  as  "wilfully 
violates"  or  "wilful  and  knowing"  are  equivalent  to  specific 
intent."^**   In  perhaps  the  most  detailed  appellate  court 
analysis  of  civil  fines  under  a  state  open  meetings  law,  the 
Supreme  Court  of  Kansas  in  State  v.  Murray '^^   rejected  the 
defendant ' s  argument  that  the  term  wilfully  violates  as  used 
in  the  act  required  proof  of  a  specific  intent  to  violate 
the  law.'^"  The  defendants  in  Murray  argued  that  specific 
intent  would  require  a  showing  that  members  conspired 
beforehand  to  violate  the  law.   The  court  disagreed,  stating 
that  "all  that  is  required  is  proof  that  the  person  acted 
intentionally  in  the  sense  that  he  was  aware  of  what  he  was 
doing.  "'^'   Thus,  the  court  concluded  that  "something  less 


"■^  See,  e.g..  Orange  County  Publications  v.  County  of 
Orange,  120  A.D.2d  596  (1986)  (court  expressed  reluctance  to 
reject  good  faith  arguments) . 

"'**  Willison  V.  Pine  Point  Experimental  School,  464 
N.W.2d  742  (Ct.  App.  Minn.  1991);  Kansas  City  Star  v. 
Shields,  771  S.W.2d  101  (Ct.  App,  Mo.,  West.  Dist.  1989); 
State  v.  Swanson,  92  Wis.  2d  310  (Wis.  1979)  . 

"^''  646  P. 2d  1091  (Kan.  1982). 

'™  Id.  at  1100. 

'^'  Id. 
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than  the  criminal  standard  of  'beyond  a  reasonable  doubt' 
was  intended.  "'^^ 

The  Kansas  Supreme  Court  instructed  plaintiffs  to  prove 
the  following  to  impose  civil  penalties  on  open  meetings  law 
cases:   1)  that  a  meeting  of  a  body  or  agency  subject  to  the 
act  took  place;  2)  that  a  majority  or  a  quorum  of  the 
members  were  present;  3)  that  the  meeting  was  prearranged; 
4)  that  the  meeting  was  conducted  for  the  purpose  of 
discussing,  conducting,  or  transacting  the  business  of  the 
body  or  agency;  and  5)  that  the  meeting  was  not  open  to  the 
public.'" 

The  Kansas  test  requires  substantial  evidence  of  a 
violation  but  fails  to  protect  members  of  a  public  body  who 
oppose  closed  meetings.   A  possible  answer  to  this  problem 
exists  in  New  Jersey's  Open  Public  Meetings  Act,'^"*   which 
protects  from  civil  penalties  officials  who  protest  a  closed 
meeting  later  found  to  violate  the  law.'^''   The  objection 
must  be  publicly  stated  and  entered  into  the  minutes  of  the 
meeting  at  which  the  violation  occurs. '^^   This  provision 
protects  officials  who  argue  unsuccessfully  to  open  the 


'^-  Id.  at  1101 
•"  Id. 

174 


N.J.  STAT.  ANN.  §  10:  1-17  (West  1992) . 

"^    Id.,  §  10:4-17.  See  also   Note,  "New  Jersey's  Public 
Meetings  Act:  Has  Five  Years  Brought  'Sunshine'  Over  the 
Garden  State?,"  12  Rutgers   L.Jrl.    561,  575-76  (1981). 

'''   Id. 
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meeting,  enabling  them  to  remain  on  the  job  despite  their 
misgivings.   The  Iowa  Open  Meetings  Act  also  contains 
protections  from  civil  damages  for  officials  who  can  show 
that  they  voted  against  closing  the  meeting  or  that  they 
reasonably  relied  upon  a  court  decision  or  attorney 
general's  opinion  to  decide  to  close  the  meeting. '^^ 

The  use  of  civil  fines  is  also  limited  by  many  statutes 
to  members  of  the  governmental  body.'^"*   This  limitation 
also  could  create  enforcement  problems  since  meetings  under 
the  law  may  by  conducted  by  nonmembers .   For  example,  if  the 
head  of  a  local  political  group  or  neighborhood  association 
invites  members  of  a  governmental  body  to  discuss  public 
business,  civil  fine  provisions  limited  to  members  would 
fail  to  reach  those  responsible  for  failing  to  provide 
notice  or  even  for  closing  the  meeting.   Administrative 
staff  also  are  beyond  the  reach  of  such  sanctions.   In  these 
cases,  civil  fines  would  fail  to  address  the  problem. 

Most  civil  fine  provisions  currently  in  effect  across 
the  nation  place  a  negligible  financial  burden  upon  an 
official  who  knowingly  violates  a  state  law.   Ranging  from 
not  more  than  $50  in  Kentucky'^"*  for  violations  of  the  open 
meetings  law  to  $2,000  for  a  second  violation  in 


'"  Iowa  Code  §  21.6(3)  (a)  (1993). 

'^•^  See,  e.g.,  Kan.  Stat.  Ann.  §  75-4320(a)  (1993). 

'^"^  Ky.  Rev.  Stat.  61.991(1)  (1993). 


144 
Michigan,'**"  the  fines  may  not  rival  the  negative  publicity 
resultant  from  becoming  the  subject  of  a  fine.   Indeed,  as 
one  court  stated,  the  adverse  publicity  and  political  damage 
resulting  from  civil  fines  serve  as  the  real  deterrent 
factor.'*"   A  California  appellate  court  said  in  a  1992 
case,  "The  best  way  to  publicize  a  governmental  action  is  to 
attempt  to  hide  it.""*-   Even  if  the  public  official's 
financial  conditions  were  such  that  the  penalty  could  be 
painlessly  absorbed,  the  public  reaction  to  the  violation 
would  certainly  be  unfavorable  in  most  circumstances. 

Criminal  Penalties 
State  appellate  courts  have  ruled  that  while  civil 
fines  do  not  reguire  showing  of  specific  intent,  criminal 
penalties  trigger  greater  evidentiary  findings.   In  other 
words,  terms  such  as  knowing  or  intentional  or  wilful  are 
subject  to  different  meanings  in  the  criminal  context  than 
in  civil  cases,  where  the  reasonable  doubt  standard  of  proof 
has  not  been  held  to  apply.'"   Perhaps  because  of  the  more 
stringent  standard  of  proof,  criminal  penalties  appear  in 
only  six  reported  appellate  cases,  and  in  three  of  those 


'^"  Mich.  Comp.  Law  §  15.272(2)  (1992). 

'*"  Grein    v.    Board   of   Education,     343  N.W.2d  718  (1984). 

182  Freedom  Newspapers  v.  Orange  County  Employee 
Retirement  System,  20  Cal.  App.  4th  569  (Ct.  App.  Cal.,  4th 
Dist. ,  Div.  3,  1992)  . 

'"  Note,  49  Tex.  L.  Rev.  764,  773  (1971). 
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cases  charges  were  dismissed  for  failure  to  meet  the  burden 
of  proof.'** 

Despite  the  obvious  deterrent  value  of  criminal 
penalties,  opponents  argue  that  criminal  sanctions  are 
rarely  used  not  only  because  of  the  difficulty  of  proving 
intent  to  violate  what  are  often  vague  statutes"*''  but  also 
because  some  prosecutors  are  hesitant  to  bring  political 
charges  against  their  political  brethren  simply  for 
conducting  an  illegal  meeting."**  Other  commentators  argue 
that  prosecutors  may  selectively  enforce  the  open  meetings 
laws,  choosing  to  pursue  criminal  charges  only  against  their 
political  enemies.'"   In  addition,  opponents  of  criminal 
provisions  argue  that  the  possibility  of  criminal  sanctions 
may  discourage  some  qualified  candidates  from  seeking  public 
office. '*•** 

These  disadvantages  have  limited  the  use  of  criminal 
penalties  in  many  states  whose  open  meetings  laws  provide 


'*•*  Knight  v.  Iowa  Dist.  Ct.  of  Story  County,  269  N.W.2d 
430  (Iowa  1978) ;  Griswold  v.  Mt.  Diablo  Unified  School 
Dist.,  63  Cal.  App.  3d  648  (Cal.  Ct .  App.  1st  Dist.,  Div.  2, 
1976)  , -State  of  Texas  v.  Williams,  780  S.W.2d  891  (Tex.  App. 
4th  Dist.  1989) . 

'*'■''  Comment,  "New  York  Open  Meetings  Law:  A  Critical 
Evaluation,"  41  Alb.  L.  Rev.  329,  349  (1977). 

'*•*  Knoth,  supra   note  82,  at  512-13. 

'"  Jonathan  Sutherland,  Statutes   and  Statutory 
Construction    §  46.01  (4th  ed.  1973);  Note,  New  Jersey's   Open 
Public  Meetings  Act,    12  Rutgers  L.J.  561,  575-76  (1981). 

'***  See  Knoth,  supra    notes  82,  110,  at  513. 
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for  such  sanctions.   Other  states  have  rejected  criminal 
provisions  altogether,  relying  instead  upon  invalidations, 
injunctions,  or  civil  penalties."*'  Nevertheless,  officials 
have  been  convicted  in  Florida''^"  and  Minnesota.''"   Timing 
may  have  saved  Seaside,  California,  Mayor  Lance  McClair  from 
becoming  the  first  government  official  convicted  of 
violating  the  state's  41-year-old  Brown  Act,  which  covers 
the  meetings  of  local  governmental  bodies.   A  Monterey 
County  jury  deadlocked  in  March  1994  on  a  misdemeanor  charge 
that  McClair  knowingly  called  an  illegal  closed  door  meeting 
of  the  city  council,  then  voted  to  suspend  the  town's  police 
chief  without  notifying  the  chief  or  the  public  that  the 
matter  was  to  be  discussed.''*-   The  mayor  stipulated  that 
the  closed  session  violated  the  Brown  Act  but  argued  that 
prosecutors  failed  to  prove  that  he  acted  "with  knowledge  of 


'*''*  See,  e.g.,  Ind.  Code  Ann.  §  5-14-1.5-7  (Burns  Supp. 
1993);  La.  Rev.  Stat.  Ann.  §  42:9  (West  Supp.  1993). 

'''^'  See,  e.g..  Wolf  son  v.  State  of  Florida,  344  So.  2d 
611  (Fla.  1st  DCA  1977)  (city  commissioner  who  "willfully 
and  knowingly"  violated  the  sunshine  law  by  holding  a  series 
of  closed  meetings  convicted  of  criminal  charges) . 

''"  Unpublished  trial  court  opinion.  See  Larry  Oakes, 
"Four  on  Ribbing  council  found  guilty  of  violating  meeting 
law,"  Minneapolis   Star-Tribune,    Oct.  20,  1992,  at  3B. 

'■^^  Tony  Bizjak,  "Mayor  Faced  Jury  Over  Closed  Meeting," 
Sacramento  Bee,       March  31,  1994,  B5;  George  Raine,  "Secret 
Session  Puts  Seaside  Mayor  On  Trial,"  San  Francisco 
Examiner,    Jan.  16,  1994,  B3 . 
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the  fact  that  the  meeting  is  in  violation  of  the  Brown  Act" 
as  required  by  the  statute's  criminal  provision. '^-^ 

The  jury  failed  to  reach  a  verdict,  voting  7-5  in 
McClair's  favor  when  a  hung  jury  was  declared.   However, 
McClair's  prosecution  prompted  California  lawmakers  to  amend 
the  state's  criminal  scienter  requirement  in  1994.   The  new 
language  provides  for  misdemeanor  charges  if  the  government 
official  "has  reason  to  know"  that  the  meeting  is  in 
violation  of  the  Brown  Act.''*''   The  new  law  suggests  that 
ignorance  no  longer  is  an  acceptable  defense  for  criminal 
defendants  in  Brown  Act  cases. 

The  scienter  requirements  of  many  criminal  sanctions  in 
open  meetings  laws  illustrate  the  criminal  law's  inability 
to  address  good  faith  violations  or  challenges  to  impending 
violations.   Criminal  sanctions  require  an  illegal  meeting 
to  have  taken  place  before  prosecution  can  begin  and  require 
specific  intent--a  showing  of  knowledge  and  intent  to 
violate  the  law.   Such  evidence  seldom  is  available, 
particularly  when  officials  offer  conflicting  versions  of 
what  took  place. 

Criminal  punishment  fails  to  advance  the  goals  of  open 
meetings  laws  except  for  cases  involving  repeated,  wilful 
violations.   Criminal  punishment  certainly  sends  a  deterrent 
message  to  officials  throughout  the  state  as  to  the  law's 


'"  Bizjak,  B5;  Cal.  Code  Ann.  §  54959  (1993) 
'''^  Cal.  SB  752,  Law  No.  94-752  (1994). 
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requirements,  but  achieves  deterrence  through  nonutilitarian 
means.   The  greater  social  good  would  seem  to  require  civil 
penalties  for  officials  who  inadvertently  violate  the  law, 
for  only  civil  remedies  such  as  injunctions,  declaratory 
judgments,  and  invalidation  focus  on  the  action  rather  than 
on  the  offender.   Criminal  sanctions  should  be  retained,  but 
only  to  address  instances  of  calculated  violations  in  which 
officials  obviously  refuse  to  follow  the  law. 

Removal  from  Office 

Removal  from  office,  the  most  severe  form  of  punishment 
under  state  open  meetings  laws,  allows  the  prosecutor  to 
single  out  unrepentant  violators  for  the  ultimate  punishment 
while  sending  a  strong  signal  to  officials  throughout  the 
state  that  violations  of  the  open  meetings  law  will  not  be 
tolerated.   The  state  statutes  allowing  for  removal  of 
public  officials  all  require  that  prosecutors  show  repeated 
and  wilful  violations.   For  example,  Minnesota  in  1973  added 
an  enforcement  provision  to  the  state's  open  meetings  law 
that  imposes  civil  penalties  upon  officials  who  violate  the 
law  and  requires  the  removal  of  any  official  who  violates 
the  law  three  times  as  a  member  of  the  same  governmental 
body.'^^ 

In  1990,  the  Court  of  Appeals  of  Minnesota  found  that 
six  school  board  members  who  repeatedly  violated  the  open 
meetings  law  could  be  removed  from  office  only  if  the 


"'  Minn.  Stat.  §  471.705(2)   (1973). 
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violations  were  intentional  and  continuous.   In  Willison  v. 
Pine  Point  Experimental  School,''*''  the  Court  of  Appeals  of 
Minnesota  overruled  a  trial  court's  dismissal  of  the  case. 
The  trial  court  had  held  that  the  violative  meetings  were 
"related  and  continuous  in  nature"  because  each  meeting 
discussed  the  same  topic.''*''  The  appellate  court  found  that 
the  open  meetings  law  requires  only  that  the  three 
violations  be  "separate  and  unrelated"  incidents  and 
remanded  the  case  to  the  trial  court  for  reconsideration.''**' 
In  remanding  the  case,  the  appellate  court  ordered  the  trial 
court  to  dismiss  the  board  members  if  it  found  three  or  more 
intentional  violations.''*'* 

Coupling  a  civil  penalty  with  a  removal  provision,  as 
the  Minnesota  statute  does,  provides  a  strong  deterrent  to 
official  misconduct  regarding  open  meetings  laws.  Removal 
from  office  may  be  a  drastic  remedy,  but  the  requirement  of 
three  violations  before  removal  reduces  the  possibility  of 
unfairness.  An  official  thrice  convicted  of  violating  the 
open  meetings  law  can  hardly  argue  that  his  actions  were 


^^^   464  N.W.2d  742  (Minn.  1990). 

''*^  Id. 

'''   Id. 

'^^  Id.    at  745.  The  Minnesota  statute  provides  that  "any 
person  who  intentionally  violates  the  open  meeting  law  is 
subject  to  a  civil  penalty ....  and  upon  a  third  violation, 
separate  and  unrelated  to  the  previous  violations,  such 
person  shall  forfeit  any  right  to  hold  that  office..."  Minn. 
Stat.  §  471.705(1)  (1993). 
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inadvertent  or  based  on  a  good  faith  interpretation  of  the 
law. 

An  action  under  Florida's  removal  provision  faced  a 
legal  challenge  in  1994  after  the  Florida  Supreme  Court 
issued  an  advisory  opinion  declaring  that  Gov.  Lawton  Chiles 
has  no  constitutional  authority  to  remove  a  school  board 
member  for  open  meetings  law  violations.-"^'  Chiles  ordered 
the  removal  of  Dianne  Rowden  from  the  Hernando  County  School 
Board  after  she  pleaded  no  contest  to  13  separate  violations 
of  the  Florida  Government-In-The-Sunshine  Law.   Rowden  filed 
a  lawsuit  challenging  the  governor's  authority  to  remove  her 
from  office,  and  Chiles  asked  the  Florida  State  Supreme 
Court  for  an  advisory  opinion.   The  court  found  that  as  a 
district  officer,  Rowden  was  subject  to  removal  only  by  a 
majority  vote  of  the  state  Senate.'"'   A  Senate  subcommittee 
voted  to  reinstate  Rowden  despite  testimony  from  several 
Hernando  officials  that  Rowden  continued  to  violate  the  open 
meetings  law,'"-  The  full  Senate,  however,  voted  against 
reinstatement,  ending  Rowden  '  s  challenge. '"'' 


^*'  "Rowden  continues  fight  over  dismissal  from  board," 
The  Brechner  Report,    January  1994,  at  1  (on  file  with 
authors) . 

2"'  Id. 

-"-  "Panel  votes  to  reinstate  Rowden,"  The   Brechner 
Report,    December  1993,  at  1  (on  file  with  authors). 

^"^  "Senate  Ends  Rowden  Reinstatement,"  Brechner  Report, 
May  1994,  1. 
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Allowing  discretionary  removal  for  the  second  violation 
while  making  removal  mandatory  for  subseguent  violations 
sends  a  strong  deterrent  message  to  government  officials. 
Defendants  are  given  more  than  adequate  notice  that  future 
violations  will  carry  serious  consequences.   First-time 
violators,  while  subject  to  other  penalties,  are  thus  given 
the  chance  to  correct  their  course  of  conduct  before  facing 
removal. 

Conclusion 
While  many  state  open  meetings  laws  contain  detailed 
enforcement  provisions,  appellate  courts  have  applied  common 
law  principles  that  often  limit  the  use  of  certain  remedies. 
In  fact,  remedies  such  as  writs  of  mandamus,  declaratory 
judgments,  and  injunctions  have  been  rendered  meaningless  in 
states  by  common  law  requirements  drawn  from  other  areas  of 
the  law.   This  has  occurred  in  some  states  even  where  the 
state  open  meetings  law  clearly  calls  for  such  remedies  to 
be  applied  when  public  bodies  run  afoul  of  the  law's 
requirements . 

For  this  reason,  remedies  with  great  promise  for 
resolving  open  meetings  disputes,  namely,  declaratory 
judgments  and  writs  of  mandamus,  rarely  appear  in  published 
cases  involving  open  meetings  laws.   This  is  unfortunate, 
for  declaratory  judgments,  writs  of  mandamus,  and 
injunctions  could  resolve  questions  of  open  meetings  law 
compliance  without  the  stigma  of  prosecutions. 
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Invalidation  of  governinental  decisions  made  in 
violation  of  the  law  also  holds  great  promise  for  furthering 
the  utilitarian  goals  of  open  meetings  laws,  but 
invalidation  has  been  weakened  by  appellate  court  decisions 
holding  that  decisions  can  be  cured  if  final  action  has  not 
been  taken  out  of  the  sunshine.   Other  appellate  courts  have 
refused  to  invalidate  governmental  decisions  where  the 
governmental  body  argued  that  the  open  meetings  law 
violation  was  inadvertent  or  based  on  a  technicality  in  the 
law.   While  the  majority  of  appellate  courts  have  found  that 
decisions  made  in  meetings  held  in  violation  of  the  law  may 
be  invalidated,  few  clear  rules  exist  to  guide  lower  courts 
in  invalidation  cases. 

The  burden  of  proof  provided  by  state  open  meetings 
laws  often  is  the  determinative  factor  in  cases  involving 
civil  fines  and  criminal  penalties.   Civil  fines  in  some 
states  require  a  showing  of  a  "wilful  and  knowing" 
violation,  a  stringent  standard  but  nowhere  near  as 
difficult  as  the  "beyond  a  reasonable  doubt"  standard 
employed  in  criminal  cases.   Nevertheless,  appellate  courts 
have  upheld  both  civil  fines  and  criminal  convictions  in 
cases  where  evidence  exists  of  a  pattern  of  conduct  designed 
to  hold  secret  meetings  or  when  repeated  violations  occur. 
Civil  fines  and/or  criminal  penalties  appear  infrequently  in 
the  published  open  meetings  case  law,  and  their  value  as 
enforcement  tools  is  questionable. 
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Ironically,  the  remedies  best  able  to  further  the  goals 
of  open  meetings  laws--declaratory  judgments,  writs  of 
mandamus,  injunctions  and  invalidation--f ace  greater 
judicial  obstacles  than  the  more  adversarial,  retributive 
penalties  and  criminal  prosecutions.   In  many  cases,  a 
plaintiff  may  have  but  one  option:   convincing  the  local 
prosecutor  to  initiate  a  criminal  prosecution.   As 
subsequent  data  will  reveal,  this  often  is  easier  said  than 
done.   The  next  chapter  contains  a  closer  look  at  the 
prosecutor's  role  in  open  meetings  enforcement,  focusing  on 
three  states'  experiences  with  prosecuting  open  meetings  law 
violations  and  including  a  discussion  of  the  results  of 
surveys  of  attorneys  general  and  local  prosecutors  on 
enforcement  issues.   As  the  data  will  show,  criminal 
prosecution  is  perhaps  the  least  effective  remedy  for  open 
meetings  violations. 


CHAPTER  4 
THE  REALITIES  OF  ENFORCEMENT 


Introduction 

As  discussed  in  the  previous  chapter,  enforcement  provisions 
that  appear  strong  at  first  glance  still  can  fall  victim  to 
judicial  interpretations  limiting  the  ability  of  prosecutors  and 
members  of  the  public  to  utilize  all  of  the  sanctions  available 
under  state  open  meetings  statutes.   Common  law  requirements 
certainly  are  a  problem  in  many  states,  but  other  factors  also 
play  a  role  in  open  meetings  law  enforcement.   The  official  or 
officials  in  charge  of  enforcement  can  be  as  important  as  the 
variety  and  severity  of  sanctions  available. 

Prosecutorial  discretion  plays  a  major  role  in  the 
enforcement  picture.   In  some  states,  prosecutors  hired  by  local 
governmental  bodies  are  charged  with  the  difficult  task  of 
bringing  charges  against  their  political  brethren  if  the  open 
meetings  law  is  violated.   Many  commentators  have  dismissed 
criminal  punishment  for  that  very  reason,  arguing  that 
prosecutors  hired  by  local  governmental  bodies  are  hesitant  to 
bring  criminal  charges  against  the  same  people  that  hire — and  can 
fire — local  prosecutors.'   The  existing  scholarship  on 


'  See,  e.g..  Note,  Local  Government  Compliance  Issues: 
Minnesota's  Open  Meeting  Law  and  Data  Practices  Act,  14  Hamline 
L.  Jrl.  117  (1990);  Note,  Legislation:  Oklahoma's  Open  Meeting 
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enforcement  concludes  that  prosecutorial  discretion  plays  a  major 
role  in  open  meetings  enforcement,  yet  no  previous  study  has 
attempted  to  discuss  open  meetings  law  enforcement  with  state  or 
local  prosecutors. 

To  gain  an  understanding  of  the  state  of  open  meetings 
enforcement  efforts,  the  author  conducted  a  three-part  study  of 
the  officials  responsible  for  enforcement.   First,  the  author 
conducted  a  telephone  and  facsimile  survey  of  the  50  state 
attorneys  general  to  determine  the  official (s)  responsible  for 
enforcing  the  open  meetings  law  in  each  state.   The  survey 
revealed  a  wide  variety  of  enforcement  schemes  which  can 
frustrate  the  ability  of  local  or  state  prosecutors  to  respond  to 
violations. 

The  telephone  and  facsimile  survey  was  used  to  create  a 
national  sample  of  more  than  1,100  prosecutors  responsible  for 
enforcing  state  open  meetings  laws.   This  sample  was  used  for  the 
second  part  of  the  project,  a  survey  of  prosecutors  seeking 
enforcement  data  and  opinions  on  the  various  enforcement 
sanctions,  training  and  procedures,  and  the  prosecutors'  opinions 
on  a  variety  of  open  meetings  issues.   The  survey  offers  the 
first  national  data  on  enforcement  activity  and  the  first  look  at 
how  prosecutors  across  the  country  view  open  meetings  laws. 

Finally,  in  an  attempt  to  better  highlight  differences 
between  state  enforcement  efforts,  case  studies  of  the  states  of 


Law,  29  Okla.  L.  Rev.  200  (1976);  Smoot  and  Clothier,  Open 
Meetings  Profile:  The  Prosecutor's  View,  20  Washington  L.J.  241 
(1980-81) . 
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Connecticut,  Florida,  and  Pennsylvania  illustrate  three  very 

different  responses  to  open  meetings  violations.   The  case 

studies  show  how  the  three  factors  central  to  any  discussion  of 

open  meetings  enf orcement--the  strength  of  the  statute  itself, 

judicial  interpretations  of  enforcement  provisions,  and  the 

state's  enforcement  procedure — combine  to  either  facilitate  or 

hinder  enforcement  efforts. 

Enforcement  Procedure:   A  Conversation 
with  the  Attorneys  General 

Whether  local  or  state  prosecutors  have  the  authority  to 

enforce  their  state's  open  meetings  law  depends  entirely  upon 

each  state's  statute.   Prosecutorial  responsibility  for  enforcing 

state  open  meetings  or  sunshine  laws  differs  widely  from  state  to 

state.   In  some  states,  local  prosecutors  are  responsible  for 

enforcing  the  open  meetings  law  in  their  jurisdiction.   In  other 

states,  the  attorney  general  is  responsible  for  enforcement 

statewide.   Finally,  some  states  have  formed  independent  state 

commissions  or  agencies  responsible  for  enforcement.   For 

example,  the  Texas  Attorney  General's  Office  can  prosecute  cases 

only  at  the  request  of  local  prosecutors,  but  New  Mexico's  and 

Nevada's  open  meetings  statutes  grant  exclusive,  statewide 

jurisdiction  to  the  attorney  general's  office.-   Other  state  open 

meetings  laws  do  not  provide  criminal  penalties  for  open  meetings 

violations  but  allow  prosecutors  to  file  civil  actions  to  compel 

future  compliance  with  the  law.   The  weaknesses  inherent  in  some 


2  N.M.  Stat.  Ann.  §  10-15-3(0)  (1993);  Nev.  Rev.  Stat.  § 
241.037(3)   (1993)  . 


157 
states'  enforcement  procedures  may  help  explain  why  the  threat  of 
enforcement  of  open  meetings  violations  rings  hollow  in  many 
states. 

No  previous  study  has  explored  the  differences  between  the 
enforcement  responsibilities  inherent  in  the  50  state  open 
meetings  laws.   Little  has  been  known  of  the  various  enforcement 
processes  of  the  states  or  of  the  state  attorneys  generals' 
various  roles  in  enforcement.   To  get  a  picture  of  open  meetings 
enforcement  procedures,  the  researcher  analyzed  the  open  meetings 
laws  and  surveyed  the  attorneys  general  of  all  50  states  and  the 
District  of  Columbia  in  an  effort  to  identify  the  various 
enforcement  schemes  while  highlighting  the  role  of  the  state 
attorney  general  in  open  meetings  law  enforcement. 
Methodology 

The  survey  of  enforcement  procedure  involved  statutory 
analysis,  telephone  interviews,  and  fax  surveys.   Preliminary 
statutory  analysis  failed  to  explain  enforcement  procedures  in 
every  state,  so  the  researcher  conducted  a  telephone  and  fax 
survey  of  the  attorneys  general  of  the  50  states  and  the  District 
of  Columbia  during  the  summer  of  1994.   The  attorneys  general 
were  asked  to  outline  open  meetings  law  enforcement  procedure  in 
their  states  and  to  discuss  how  the  states'  enforcement 
procedures  help  or  hinder  enforcement  actions.   Initial  telephone 
interviews  failed  to  complete  the  survey,  so  follow-up 
questionnaires  were  faxed  to  nonrespondents .   Some  state 
attorneys  general  delegated  the  interview  or  questionnaire  to  the 
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official  directly  responsible  for  open  meetings  issues. 
Confusing  or  unclear  responses  prompted  follow-up  interviews  with 
several  state  attorneys  general  offices. 

The  researcher  chose  to  expand  the  traditional  survey  format 
into  interviews  for  reasons  of  practicality.   For  example,  open 
meetings  laws  vary  too  greatly  from  state  to  state  to  allow  for  a 
single  survey  form.   In  addition,  states  with  purely  civil 
remedies  have  little  to  say  about  criminal  enforcement.   The 
result  is  a  largely  anecdotal  discussion  of  open  meetings 
enforcement  and  the  problems  perceived  by  many  attorneys  general 
with  their  state  statutes.   The  discussion  raises  several  issues 
left  unresolved  by  current  statutory  law  and  reveals  the 
frustration  of  many  state  attorneys  general  with  procedural 
limitations  that  tie  their  hands  in  open  meetings  cases. 
Findings 

While  all  50  state  laws  provide  for  some  type  of  legal 
remedy  for  violations,  significant  differences  between  states  in 
enforcement  responsibility  and  procedural  requirements  for  filing 
lawsuits  under  the  open  meetings  laws  and  other  variables  make 
intrastate  comparison  extremely  difficult.   However,  the 
differences  between  states  in  criminal  and  civil  enforcement 
procedure  merit  discussion  because  they  were  so  often  cited  by 
respondents  as  crucial  to  enforcement,  or  the  lack  thereof. 

The  first  and  arguably  most  elementary  distinction  to  be 
drawn  from  the  data  concerns  the  type  of  legal  remedies  provided 
for  by  state  open  meetings  laws.   There  are  two  types  of  legal 
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remedies  available  to  prosecutors  or  citizens  seeking  enforcement 
of  open  meetings  laws:   civil  penalties  and  criminal  punishment. 
The  procedural  requirements  for  each  in  some  states  grow  so 
onerous  as  to  limit  the  ability  of  prosecutors  or  private 
citizens  to  pursue  alleged  violations. 
Criminal  Procedures 

Twenty-one  states  provide  for  criminal  punishment  for  open 
meetings  law  violations  in  addition  to  civil  remedies.   Criminal 
actions  are  defined  by  law,  usually  by  a  statute  adopted  by  a 
state  legislature.   State  criminal  statutes  forbid  certain  acts 
and  specify  punishment,  usually  by  a  jail  sentence  or  a  fine  or 
both.   Criminal  charges  can  only  be  brought  by  government  law 
enforcement  officers,  usually  through  the  county  or  state 
prosecutor. 

Criminal  enforcement  procedures  can  best  be  categorized 
according  to  jurisdictional  responsibilities.   Nineteen  state 
attorneys  general  reported  that  their  open  meetings  statutes 
mandate  concurrent  jurisdiction,  granting  the  attorney  general's 
office  enforcement  responsibility  for  state  agencies  while 
charging  local  prosecutors  with  prosecuting  violations  within 
their  jurisdiction.'   Two  state  attorneys  general  reported  that 
their  open  meetings  statute  grants  exclusive,  statewide 
jurisdiction  to  the  attorney  general's  office.'' 


^   See,  e.g.,  1  Vt.  Stat.  Ann.  §  314(A)  (1993);  Fla.  Stat.  § 
286.011  (1993);  S.D.C.L.  §  22-6-2  (1994). 

''  N.M.  Stat.  Ann.  §  10-15-3(0)  (1993);  Nev.  Rev.  Stat.  § 
241.037(3)   (1993) . 
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Concurrent  Jurisdiction 

The  majority  of  state  open  meetings  laws  with  criminal 
provisions  grant  concurrent  jurisdiction  to  state  and  local 
prosecutors.   State  attorneys  general  typically  are  granted 
jurisdiction  over  state  agencies,  while  local  prosecutors  retain 
jurisdiction  over  local  violations.   Problems  can  arise,  however, 
when  state  attorneys  general  seek  to  intervene  in  local  cases 
presenting  conflicts  of  interest.   Several  state  attorneys 
general  said  that  they  are  empowered  by  law  to  intervene  in  local 
prosecutions  at  the  request  of  local  prosecutors  or  when  a 
conflict  of  interest  is  obvious.   "We  get  involved  in  a  lot  of 
local  prosecutions  because  the  county  attorneys  realize  they  are 
involved  in  a  political  hotbed,"  said  Marc  Gilvan,  an  Alabama 
assistant  attorney  general.   "Without  the  ability  of  the  attorney 
general's  office  to  intervene  in  open  meetings  cases,  local 
prosecutors  would  find  themselves  in  untenable  situations."^ 
Oregon's  Office  of  the  Attorney  General  reported  that  county 
prosecuting  attorneys  frequently  have  a  conflict  of  interest  "in 
prosecuting  his/her  own  clients,"  so  the  attorney  general  often 
intercedes.* 


''  Interview  with  Marc  Gilvan,  Assistant  Attorney  General, 
State  of  Alabama,  November  3,  1994. 

^   Interview  with  John  J.  McMahon,  Chief  Deputy,  Office  of 
the  Attorney  General  of  the  State  of  Idaho,  July  8,  1994 
(transcript  on  file  with  author) . 
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Other  attorneys  general  reported  assisting  local  prosecutors 
with  investigations  when  state  agencies  were  implicated.^   The 
attorney  general  of  the  state  of  Wisconsin  reported  that  the 
office  will  prosecute  "if  the  matter  is  a  issue  of  statewide 
concern"  and  if  the  matter  satisfies  several  enforcement  criteria 
outlined  by  the  attorney  general.**   A  New  Mexico  assistant 
attorney  general  reported  that  the  state  attorney  general's 
office  "theoretically"  can  intervene  in  open  meetings  cases,  but 
added  that  such  involvement  "would  be  rare  indeed.""^ 

Texas  was  the  only  respondent  state  limited  by  statute  to 
intervening  only  at  the  invitation  of  local  prosecutors.   Texas' 
open  meetings  law  grants  exclusive  jurisdiction  over  local  open 
meetings  cases  to  local  district  attorneys,  who  can  request 
assistance  from  the  state  attorney's  general  office  but  are  not 


^  Letter  from  Bruce  J.  Solomon,  Deputy  Attorney  General, 
State  of  New  Jersey,  August  28,  1994;  Interview  with  Jeff  Yudien, 
Assistant  Attorney  General,  State  of  Vermont,  August  30,  1994  (on 
file  with  author) . 

**  Letter  from  Mary  Woolsey  Schaefer,  State  of  Wisconsin 
Dept.  of  Justice,  August  8,  1994  (on  file  with  author).  The 
Office  of  Attorney  General  will  prosecute  open  meetings  law 
complaints  that  satisfy  all  three  of  the  following  standards:  1) 
The  complaint  is  a  matter  of  statewide  concern  and  has  previously 
been  referred  to  a  local  district  attorney  for  prosecution;  2) 
There  is  sufficient  evidence  to  prove  the  necessary  elements  of 
the  violation,  and  to  establish  a  right  to  the  relief  sought  and; 
3)  One  of  the  following  is  present:  a)  Evidence  of  repeated 
violations  of  the  open  meetings  law;  b)  evidence  of  a  gross 
violation  of  the  open  meetings  law,  or  c)  the  complaint  raises  a 
significant  issue  of  law  that  should  be  prosecuted  to  help 
clarify  the  law. 

"  Interview  with  Elizabeth  A.  Glenn,  Assistant  Attorney 
General,  State  of  New  Mexico,  Sept.  1,  1994  (transcript  on  file 
with  author) . 


162 
required  to  do  so.   Assistant  Attorney  General  Adrienne  McFarland 
said  the  office  rarely  receives  invitations  from  local 
prosecutors  to  intervene  in  open  meetings  cases,  and  she  added 
that  Attorney  General  Henry  Morales  will  again  seek  legislative 
amendments  empowering  his  office  to  initiate  local  prosecutions. 
"Authority  to  initiate  local  prosecutions  would  really  help 
because  we  have  local  county  and  district  attorneys  reluctant  to 
prosecute  people  in  their  own  jurisdictions,"  McFarland  said. 
"We  know  there's  a  lot  more  going  out  there  than  we  can 
prosecute.  "'" 
Local  Enforcement 

Seventeen  of  the  21  states  with  criminal  enforcement  of  open 
meetings  violations  grant  local  prosecutors  primary  jurisdiction 
over  criminal  enforcement  of  open  meetings  laws  by  local 
agencies.   The  state  attorney  general  can  intervene,  but  rarely 
does.   State  attorneys  general  in  Florida",  West  Virginia'-  and 
Calif ornia'\  among  others,  reported  varying  levels  of 


'"  Interview  with  Adrienne  McFarland,  Assistant  Attorney 
General,  Prosecutor  Assistance,  Office  of  the  Attorney  General  of 
the  State  of  Texas,  November  8,  1994  (notes  on  file  with  author). 

"  Letter  from  Patricia  R.  Gleason,  General  Counsel,  Office 
of  the  Attorney  General,  State  of  Florida,  Aug.  4,  1994  (on  file 
with  author) . 

'-  Letter  from  Dawn  E.  Warfield,  Deputy  Attorney  General, 
State  of  West  Virginia,  Sept.  7,  1994  (on  file  with  author); 
Interview  with  Dawn  E.  Warfield,  Deputy  Attorney  General,  State 
of  West  Virginia,  Sept.  7,  1994  (transcript  on  file  with  author). 

'''  Interview  with  Ted  Prim,  Deputy  Attorney  General, 
Department  of  Justice,  State  of  California,  June  22,  1994 
(transcript  on  file  with  author) . 
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satisfaction  with  local  enforcement.   In  Florida,  Patricia  R. 
Gleason,  general  counsel  in  the  Department  of  Legal  Affairs  of 
the  Office  of  the  Attorney  General,  said  the  determination  as  to 
whether  a  criminal  violation  of  the  state's  open  meetings  law  has 
occurred  is  within  the  exclusive  jurisdiction  of  the  local  state 
attorney's  office.   Gleason  said  the  attorney  general's  office 
routinely  refers  complaints  to  local  state  attorneys,  who  "more 
often  than  not"  resolve  the  complaint  through  mediation.'"* 
Nevertheless,  Florida's  local  prosecutors  have  filed  criminal 
charges  against  public  officials  involved  in  alleged  open 
meetings  violations  more  than  41  times  since  1988.''' 

Officials  in  West  Virginia  and  California  expressed 
dissatisfaction  with  exclusive  local  enforcement  in  their  states. 
Deputy  Attorney  General  Dawn  E.  Warfield  described  local 
enforcement  in  West  Virginia  as  "nonexistent."""   "There  is 
simply  no  impetus  for  local  prosecutors  to  get  involved  in  such  a 
political  hotbed,"  she  said.   "These  are  elected  officials,  very 
dependent  upon  local  party  politics  to  get  reelected,  and  they're 


'''  Letter  from  Patricia  R.  Gleason,  General  Counsel,  Office 
of  the  Attorney  General,  State  of  Florida,  Aug.  4,  1994  (on  file 
with  author) . 

'■'^  Sunshine  Charges  Continue  To  Climb,  Brechner  Report, 
February  1993,  1  (on  file  with  author). 

'*  Interview  with  Dawn  E.  Warfield,  Deputy  Attorney  General, 
State  of  West  Virginia,  September  7,  1994  (transcript  on  file 
with  author) . 
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not  about  to  rock  the  boat.  I  desperately  wish  that  our  office 
could  intervene .  " ' '' 

Ted  Prim,  deputy  attorney  general  for  the  California 
Department  of  Justice,  described  California's  enforcement  efforts 
as  "not  terribly  prominent"  and  added  that  local  prosecutors  "do 
not  place  a  lot  of  emphasis  on  open  government  because  they  have 
no  pressure  to  do  so  from  the  state  level."   Prim  said  that  local 
prosecutors  often  are  accused  of  pursuing  political  agendas  when 
they  consider  bringing  charges  against  public  officials.   "It's  a 
terribly  unpopular  political  choice,"  Prim  said.   "The  public 
officials  question  whether  the  investigation  is  a  political 
vendetta,  and  the  charges  disappear.""* 
Enforcement  Procedures;   Civil  Procedures 

Thirty  states  provide  only  for  civil  remedies  for  open 
meetings  law  violations.   Civil  suits  traditionally  can  be 
brought  by  any  citizen,  groups  of  citizens,  or  corporations 
seeking  to  remedy  a  legal  wrong.   In  the  open  meetings  context, 
civil  lawsuits  are  the  only  way  an  individual  can  enforce  the  law 
when  prosecutors  are  statutorily  forbidden  or  choose  not  to 
pursue  alleged  violations;  hence,  civil  actions  constitute  a 
significant  part  of  open  meetings  law  enforcement. 

Eleven  states  with  exclusively  civil  remedies  expressly 
charge  the  state  attorney  general  and/or  state  or  local 


"   Id. 

'"  Interview  with  Ted  Prim,  Deputy  Attorney  General, 
Department  of  Justice,  State  of  California,  June  22,  1994 
(transcript  on  file  with  author) . 
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prosecutors  with  the  power  to  conduct  investigations  of  open 
meetings  law  violations  and  to  bring  civil  actions  against 
offenders.'**   For  example,  Rhode  Island's  Open  Meetings  Act 
requires  the  attorney  general  to  investigate  all  complaints  filed 
by  citizens  and  to  file  a  complaint  in  the  superior  court  against 
the  public  body  "upon  determination  that  the  allegations  are 
meritorious."-"   In  practice,  however,  it  is  the  official  policy 
of  the  Rhode  Island  Attorney  General's  Office  to  request 
violators  to  comply  with  the  open  meetings  law  rather  than  file 
complaints  unless  the  investigation  reveals  that  the  agency  was 
not  acting  in  good  faith.-' 

In  19  states,  however,  open  meetings  violations  are 
enforceable  only  through  private  civil  actions,  meaning  that 
prosecutors  have  no  enforcement  powers.--   For  example,  the  open 
meetings  laws  of  Montana  and  Alaska  specify  that  actions  under 
the  open  meetings  law  may  be  brought  only  by  private 
plaintiffs."  Other  state  statutes  providing  for  civil  remedies 


'■  See,  e.g.,  29  Del.  Code  §  10005(e);  Mass  G.L.  Ch.  39  § 
23(B)  (1993);  Utah  Code  Ann.  §  52-4-9  (1993);  R.I.  Gen.  Laws  § 
42-46-8  (1993) . 

^"  R.I.  Gen.  Laws  §  42-46-8  (1993). 

^'  See,  e.g.,    Opinions  of  the  Rhode  Island  Attorney  General, 
February  25,  1986. 

^^  The  following  states  described  open  meetings  enforcement 
only  in  terms  of  private  civil  actions:  Washington  state, 
Montana,  New  York,  North  Carolina,  Oregon,  Maryland,  Kentucky, 
Alaska  and  Colorado  (interview  and  questionnaire  responses  on 
file  with  author) . 

"  Alas.  Stat.  §  44.62.310(f)  (1993);  Mont.  Code  Ann.  2-3- 
213 (e)  (1993)  . 
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for  open  meetings  law  violations  declare  that  "any  person,"^'* 
"any  aggrieved  person,"-''  or  "any  citizen"-*  may  seek  judicial 
enforcement,  meaning  that  prosecutors  as  well  as  private  citizens 
can  file  civil  actions.   Other  states  restrict  the  ability  of 
individuals  to  bring  civil  actions  under  the  open  meetings  laws, 
however,  by  limiting  standing  in  open  meetings  lawsuits. 
Louisiana's  open  meetings  law  limits  standing  to  the  state 
attorney  general  or  local  prosecutors,^^  while  Massachusetts ' s 
law  limits  standing  to  "the  attorney  general,  local  district 
attorney  or  three  or  more  registered  voters."-**   New  Mexico 
requires  that  the  state  attorney  general  or  "five  citizens"  apply 
to  the  state  district  court  for  injunctive  relief.-'' 

The  ability  of  private  citizens  to  enforce  state  open 
meetings  laws  is  restricted  in  some  states  by  deadlines  upon 
actions  filed  under  the  open  meetings  law.   At  least  six  state 
statutes  specify  deadlines  for  filing  civil  actions  under  open 
meetings  laws,  ranging  from  three  weeks  to  two  years. 
Massachusetts,  for  example,  requires  any  suit  seeking  to  declare 
an  action  null  and  void  to  be  brought  within  21  days  of  the  time 


'^*  See,    e.g.,    Rev.  Code  Wash.  §  42.30.130  (1993). 

2'*  N.Y.  Laws  Art.  78  §  107  (1993);  N.H.  Rev.  Stat.  Ann.  91- 
A:7  (1993)  ("any  member  of  the  public  aggrieved  by  a 
violation. . . ") . 

^*  29  Del.  Code  §  10005(e)  (1993). 

2^  La.  Rev.  Stat.  Ann.  §  42:10(B)  (1993). 

^'*  Mass.  G.L.  Ch.  39  §  23(B)  (1993). 

^^  N.M.  Stat.  Ann.  §  10-15-3-B  (1993). 
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of  the  alleged  violation,''^'  while  Idaho, ""  Pennsylvania,'*- 
Mississippi ,""  and  Connecticut'*''  require  that  lawsuits  be  filed 
within  30  days  of  the  alleged  violation.   Such  time  constraints 
may  make  it  difficult  for  private  citizens  to  obtain  legal 
counsel,  gather  facts,  and  identify  witnesses  before  committing 
themselves  to  paying  for  what  often  becomes  an  expensive  round  of 
litigation. 

Six  state  open  meetings  laws  expressly  provide  for  expedited 
review  of  cases  brought  under  the  states'  open  meetings  laws.''' 
Louisiana's  Open  Meeting  Law,  for  example,  states  that 
"enforcement  proceedings  shall  be  tried  by  preference  and  in 
summary  manner.   Any  appellate  court  to  which  the  proceeding  is 
brought  shall  place  it  on  its  preferential  docket,  shall  hear  it 
without  delay,  and  shall  render  a  decision  as  soon  as 
practicable."'*   Unlike  other  civil  actions,  many  open  meetings 
lawsuits  seek  to  halt  government  decisions  allegedly  made  in 


^"  Mass.  G.L.  Ch.  39  §  23(B)  (1993). 

^'  Idaho  Code  §  67-2347(4)  (1993). 

^^  65  Pa.  Const.  Stat.  §  283  (1993)  . 

"  Ms.  Sup.  Ct.  Rules.  Ch.  4  (1994). 

^^  Conn.  Gen.  Stat.  §  l-21i(b)  (1993).  It  should  be  noted, 
however,  that  such  actions  are  heard  by  the  Connecticut  Freedom 
of  Information  Commission,  an  independent  agency  statutorily 
mandated  to  enforce  the  state's  access  laws. 

^^   La.  Rev.  Stat.  Ann.  §  42:10(B)  (1993);  N.J.  Ct.  Rules 
4:52,  4:67  and  4:69  (1994);  Ky.  Rev.  Stat.  61.846  (1993);  N.H. 
R.S.A.  91-A:7  (1993);  1  V.S.A.  §  314(b)  (193);  Tex.  Rev.  Civ. 
Stat.  art.  6252-17  §  3(A)  (1993). 

^*  La.  R.S.A.  §  42:12(3)  (1993). 
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violation  of  state  law.   If  the  public  body  can  continue  to 
violate  the  open  meetings  law  while  litigation  seeking  to  enjoin, 
invalidate,  or  otherwise  remedy  the  alleged  violation  remains  on 
the  docket,  mounting  legal  fees  can  frustrate  private  litigants. 

Two  states  have  provided  for  administrative  remedies 
designed  to  resolve  open  meetings  violations  while  avoiding 
litigation.   Connecticut  relies  on  an  independent  freedom  of 
information  commission  to  enforce  the  open  meetings  law,"  while 
Kentucky  grants  the  state  attorney  general  power  to  enforce  the 
open  meetings  law  through  administrative  procedures. "***   Civil 
remedies  still  are  available  for  plaintiffs  dissatisfied  with  the 
administrative  results,  but  officials  in  both  states  reported 
that  most  violations  are  resolved  through  the  administrative 
channels . 

The  Connecticut  Freedom  of  Information  Commission  is 
statutorily  required  to  conduct  administrative  hearings  on 
alleged  open  meetings  violations.   The  Commission  can  levy  civil 
fines  against  public  officials,  declare  agency  actions  null  and 
void,  and  order  other  appropriate  relief  such  as  training 
sessions  on  open  government  for  public  officials.'*''   The 
Commission  also  can  refer  gross  violations  to  local  prosecutors 


"  Letter  from  Mitchell  Pearlman,  Director,  Connecticut 
Freedom  of  Information  Commission,  July  20,  1994  (on  file  with 
author) . 

^*    K.R.S.  §  61.850  (1993). 

^'^  Letter  from  Mitchell  Pearlman,  Director,  Connecticut 
Freedom  of  Information  Commission,  July  20,  1994  (on  file  with 
author) . 
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for  criminal  prosecution,  but  it  handles  almost  all  complaints 
administratively.'*" 

Kentucky  enforces  its  Open  Meetings  Act  through  a  two-level 
administrative  process.   The  initial  complaint  must  be  made  in 
writing  to  the  presiding  officer  of  the  agency  suspected  of 
violating  the  act  and  must  propose  a  remedy.   The  public  agency 
then  has  three  business  days  to  determine  whether  to  remedy  the 
alleged  violation.   If  the  agency  rejects  the  complaining  party's 
allegation,  it  must  issue  a  written  response  explaining  its 
decision.'"   The  complaining  party  then  may  appeal  to  the 
attorney  general's  office,  which  reviews  the  complaint  and  issues 
an  opinion.   Only  then  may  either  party  have  standing  in  the 
circuit  courts  to  appeal  the  attorney  general's  decision.'*^ 

The  survey  of  attorneys  general  illustrates  the  diversity  of 
state  enforcement  schemes  and  some  of  the  practical  difficulties 
of  enforcing  the  open  meetings  law  in  many  states.   Many  state 
statutes  limit  the  reach  of  state  prosecutors,  leaving 
prosecution  largely  in  the  hands  of  local  prosecutors.   Still 
other  states  have  chosen  purely  private  civil  remedies,  removing 
the  power  of  the  state  from  open  meetings  enforcement  altogether. 
Other  factors  such  as  narrow  standing  requirements  and  time 
limits  on  filing  actions  under  the  open  meetings  law  also  can 
frustrate  enforcement  efforts. 


*»  Id. 

"'  K.R.S.  61.810  (1993) 

'^    Id. 
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The  Prosecutors'  Views 
In  the  majority  of  states,  the  decision  to  prosecute  alleged 
violations  of  open  meetings  laws  originates  in  the  local 
prosecutor's  office.   For  this  reason,  the  researcher  used  the 
attorneys  general  survey  to  identify  a  national  list  of  local 
prosecutors  responsible  for  open  meetings  enforcement.   The 
survey  asked  prosecutors  to  detail  their  enforcement  efforts  in 
recent  years,  to  give  their  opinion  as  to  each  of  the  enforcement 
sanctions,  and  to  respond  to  a  series  of  statements  regarding  the 
importance  of  open  meetings  laws  and  their  satisfaction  with 
current  enforcement  efforts. 

The  survey  reveals  a  lack  of  enforcement  activity  in  most 
jurisdictions  and  demonstrates  the  lack  of  attention  given  to 
open  meetings  issues.   While  the  majority  of  respondents 
expressed  satisfaction  with  current  enforcement  provisions,  many 
said  that  deterrence  and  education,  not  punishment,  should  guide 
open  meetings  enforcement  efforts. 
Methodology 

The  survey  instrument  was  designed  after  consultation  with 
journalism  educators,  media  lawyers,  and  prosecutors.   It 
contained  19  questions  and  was  pretested  with  journalism 
educators  and  media  lawyers.   Some  questions  were  open-ended, 
some  required  a  "yes/no"  indication,  and  others  utilized  a  4-  or 
5-point  scale. 

The  mail  survey  was  conducted  during  the  fall  of  1994  and 
spring  of  1995.   Surveys  were  mailed  to  every  prosecutor  with 
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enforcement  power  under  a  state  open  meetings  law  in  the  nation 
because  it  was  believed  that  differences  in  statutory  remedies 
and  in  the  scope  and  breadth  of  coverage  of  the  laws  made  random 
sampling  unlikely  to  yield  worthwhile  results. 

A  cover  letter  explaining  the  survey  and  a  stamped,  self- 
addressed  envelope  accompanied  each  questionnaire. 
Nonrespondents  received  a  follow-up  mailing  approximately  two 
months  after  the  first  surveys  were  mailed.   Out  of  1,089  surveys 
mailed,  579  usable  responses  were  returned,  for  a  response  rate 
of  53.1  percent. 
Findings 

The  survey  data  support  the  finding  that  prosecutors  rarely, 
if  ever,  enforce  state  open  meetings  laws.   While  they  express 
high  levels  of  self-reported  agreement  with  open  government  and 
strong  disapproval  of  governmental  secrecy,  prosecutors  responded 
that  they  are  content  with  the  status  quo.   Respondents  also 
expressed  high  levels  of  satisfaction  with  current  enforcement 
provisions,  although  the  majority  have  never  used  any  of  them  in 
an  open  meetings  case. 

The  respondents  comprise  experienced  members  of  the  legal 
profession,  with  responses  from  every  state  surveyed  yielding  an 
average  respondent  with  more  than  6  years'  experience  as  a 
prosecutor.   In  fact,  34.9%  of  respondents  have  served  in  their 
present  position  more  than  10  years.   Forty-six  percent  of 
respondents  said  they  were  "very  familiar"  with  their  state's 
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open  meetings  laws,  while  another  37.3%  said  they  were  "familiar" 
with  the  statutes. 

Knowledge  of  the  statute,  however,  does  not  translate  into 
enforcement  of  the  statute.   Sixty-seven  percent  of  prosecutors 
reported  that  their  office  has  "never"  conducted  a  prosecution 
under  their  state's  open  meetings  law.   Slightly  more  than  10%  of 
respondents  reported  that  their  office  conducted  a  prosecution 
for  an  open  meetings  violation  in  the  past  year.   Overall, 
respondent  prosecutors  estimated  that  they  had  conducted  an 
average  of  .57  prosecutions  in  the  past  year;  an  average  of  1.63 
prosecutions  in  the  past  two  to  four  years;  an  average  of  2.9 
prosecutions  in  the  past  five  to  nine  years;  and  an  average  of 
3.18  prosecutions  in  the  past  10  years  or  longer. 

Respondents  reported  few  investigations  of  open  meetings 
complaints  as  well.   When  asked  how  many  times  prosecutors  had 
investigated  but  chosen  not  to  prosecute  alleged  violations  of 
the  open  meetings  law  for  various  time  periods,  "in  the  past 
year"  produced  a  mean  of  1.17;  "in  the  past  one  to  four  years" 
produced  a  mean  of  3.43;  "in  the  past  five  to  nine  years" 
produced  a  mean  of  4.3;  and  "in  the  past  ten  years  or  longer" 
produced  a  mean  of  4.91.   These  data  further  support  the  high 
percentage  of  respondents  reporting  that  they  "seldom"  (54.5%)  or 
"never"  (22.9%)  receive  complaints  regarding  alleged  violations 
of  the  open  meetings  law.   Less  than  20%  of  respondents  reported 
that  they  "frequently"  (3.8%)  or  "occasionally"  (15.1%)  receive 
complaints  regarding  alleged  violations  of  the  open  meetings  law. 
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Of  those  respondents  who  have  received  complaints  and 
conducted  investigations  of  alleged  open  meetings  violations, 
32.1%  turn  complaints  over  to  local  law  enforcement  agencies  for 
investigation,  while  24.9%  handle  investigations  through  in-house 
staff  investigators.   Twelve  percent  of  respondents  said  they 
refer  complaints  to  state  law  enforcement  agencies. 

Nearly  half  of  the  respondents  (48.7%)  said  that  citizens 
generate  more  open  meetings  complaints  than  any  other  group. 
Only  24.4%  of  respondents  said  that  news  media  representatives 
generate  the  most  complaints,  debunking  the  commonly  held 
assumption  that  open  meetings  violations  are  of  interest  only  to 
members  of  the  news  media.   Political  groups  or  political  party 
representatives  produce  the  third-most  complaints,  while  neither 
neighborhood  or  environmental  groups  nor  religious  organizations 
produced  significant  response  rates. 

The  prosecutors  then  were  asked  to  rank  a  number  of  possible 
factors  for  deciding  whether  to  prosecute  alleged  violations. 
When  asked  to  respond  to  a  scale  of  "1"  for  the  most  important 
factor  and  "8"  for  the  least  important  factor,  40.3%  of 
respondents  ranked  "lack  of  sufficient  evidence"  as  the  most 
important  reason  for  deciding  not  to  prosecute  open  meetings 
cases.   Another  22.2%  ranked  "lack  of  requisite  intent"  as  the 
most  important  factor,  with  another  22%  ranking  it  as  the  second 
most  important  factor.   Interestingly,  nearly  a  third  (32.9%)  of 
respondents  ranked  "public  body  agreed  to  open  subsequent 
meetings"  in  the  top  four  factors  used  to  decide  whether  to 
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prosecute,  signalling  an  intent  among  some  prosecutors  to  defer 
prosecution  based  on  an  agreement  of  future  compliance.   Among 
the  least  important  factors,  according  to  respondents,  were  "too 
busy  on  other  cases"  (20.1%  ranked  as  least  important);  "not  a 
priority  for  our  office"  (19.0%  ranked  as  least  important;  less 
than  9.1%  ranked  as  1-4  as  to  importance);  and  "political 
reasons"  (29.6%  ranked  as  least  important). 

Other  possible  factors  for  deciding  whether  to  prosecute 
alleged  violations  produced  a  split  between  respondents  who  said 
they  were  not  important  and  respondents  who  ranked  the  factors  in 
their  top  four  responses.   For  example,  59.4%  of  respondents 
ranked  "no  decisions  or  votes  were  made  in  meeting"  as  one  of  the 
top  four  factors,  while  41.6%  ranked  it  as  one  of  the  four  least 
important  factors.   While  19%  ranked  "not  a  priority  for  our 
office"  as  the  least  important  reason  for  not  prosecuting  open 
meetings  cases,  27.2%  ranked  it  as  one  of  the  four  most  important 
factors  in  deciding  whether  to  prosecute. 

Prosecutors  primarily  focus  on  issues  of  evidence  and  intent 
when  determining  whether  or  not  to  prosecute  open  meetings  cases, 
but  other  factors  clearly  are  at  play.   Whether  or  not  decisions 
were  made  in  the  meeting  and  whether  the  public  body  agreed  to 
open  subseguent  meetings  to  the  public  are  factors  considered  by 
many  respondents.   The  split  between  respondents  as  to  several  of 
the  factors  illustrates  the  prosecutorial  discretion  inherent  in 
the  enforcement  process. 
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As  for  what  is  required  by  prosecutors  before  initiating 
investigations  of  open  meetings  law  violations,  respondents  were 
asked  to  check  all  that  apply:   citizen  complaints;  corroboration 
of  complaint  by  a  public  official;  evidence  of  a  knowing 
violation;  complaint  from  a  media  outlet;  testimony  from  another 
official  on  the  same  public  body;  no  statutory  exemption  found. 
Of  these  six  factors,  71.7%  of  respondents  said  that  a  citizen 
complaint  was  required;  22%  said  that  there  must  be  corroboration 
of  the  complaint;  45.7%  said  that  there  must  be  evidence  of  a 
knowing  violation;  33.5%  require  a  complaint  from  a  media  outlet; 
21%  require  the  testimony  of  another  official  on  the  same  body; 
and  3.8%  said  there  must  be  no  statutory  exemption  involved  in 
the  complaint. 

The  data  illustrate  the  role  of  scienter  requirements  in 
many  open  meetings  enforcement  provisions.   Corroboration  and 
testimony  obviously  would  become  factors  in  deciding  whether  or 
not  to  prosecute,  but  the  data  show  that  many  prosecutors  require 
such  corroboration  and  testimony  even  when  deciding  whether  to 
investigate  alleged  violations.   In  nearly  half  of  the  responses, 
some  evidence  of  intent  must  be  found  at  the  initial  complaint 
stage  before  an  investigation  is  initiated.   Given  these  rather 
stringent  requirements  for  initiating  investigations,  it  is  not 
surprising  that  67%  of  respondents  said  they  had  never  conducted 
a  prosecution  under  their  state's  open  meetings  law. 

The  prosecutors  also  were  asked  to  rank  each  of  the  various 
types  of  enforcement  provisions  as  to  frequency  of  usage,  with 
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"1"  signifying  "most  frequently  used"  and  "5"  signifying  "never 
used."   The  response  "6"  signified  that  the  provision  was  not 
available  under  the  respondent's  statute.   The  data  underscore 
the  lack  of  enforcement  activity  nationwide  and  the  fact  that 
many  of  the  provisions  are  not  available  in  every  state.   For 
every  provision,  the  largest  percentage  of  respondents  said  the 
provision  was  "never  used."   Thirty-two  percent  of  respondents 
said  they  have  "never  used"  writs  of  mandamus;  3  0.1%  "never  used" 
injunctions;  33.0  "never  used"  declaratory  judgments;  26.3% 
"never  used"  invalidation;  26.2%  "never  used"  civil  fines;  26.7% 
"never  used  criminal  penalties;  and  29.0%  "never  used"  removal 
provisions  in  the  few  states  where  removal  is  a  provision 
available  to  prosecutors. 

Of  the  few  respondents  who  reported  using  any  of  the 
provisions,  civil  fines  (10.9%  "most  frequently  used";  5.6% 
"frequently  used";  4.7%  "used,  but  not  often"),  invalidation 
(6.1%  "most  frequently  used";  4.7%  "frequently  used";  6.8%  "used, 
but  not  often"),  and  criminal  penalties  (6.5%  "most  frequently 
used";  2.5%  "frequently  used";  3.9%  "used,  but  not  often") 
elicited  the  strongest  response  rates.   Writs  of  mandamus, 
injunctions,  and  declaratory  judgments  failed  to  generate 
significant  response  rates  other  than  "never  used"  or  "not 
available  under  statute." 

When  asked  to  rank  the  provisions  as  to  which  best  achieve 
the  goals  of  open  government,  respondents  favored  invalidation, 
civil  fines,  and  criminal  penalties  over  other  provisions. 
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Invalidation  was  ranked  in  the  top  three  responses  by  48.2%  of 
respondents,  with  26.5%  ranking  it  as  "most  effective."   Civil 
fines  were  in  the  top  three  of  43.2%  of  respondents,  and  37.3%  of 
respondents  ranked  criminal  penalties  as  either  "most  effective," 
"second-most  effective,"  or  "third-most  effective."   On  the  other 
hand,  declaratory  judgments  were  ranked  as  fifth,  sixth,  seventh, 
or  eighth  by  2  6.4%  of  respondents,  and  writs  of  mandamus  were 
ranked  as  fifth,  sixth,  seventh,  or  eighth  by  26.2%  of 
respondents.   Of  all  the  provisions,  removal  from  office 
generated  the  most  divided  response.   While  only  7.2%  of 
respondents  ranked  removal  as  the  most  effective  provision,  8.4% 
ranked  it  second,  6.1%  ranked  it  third,  and  only  .9%  ranked  it  as 
least  effective.   However,  77.4%  of  respondents  failed  to  rank 
removal  from  office  at  all,  perhaps  signifying  that  they  do  not 
consider  removal  from  office  an  appropriate  sanction  for  open 
meetings  violations. 

The  prosecutors  then  were  asked  a  series  of  questions 
designed  to  solicit  their  opinions  regarding  a  variety  of  open 
meetings  issues.   First,  the  prosecutors  were  asked  to  respond  to 
a  series  of  reasons  why  open  meetings  laws  should  be  enforced  by 
marking  a  scale  from  "strongly  agree"  to  "strongly  disagree." 
The  strongest  responses  were  generated  from  the  statements  that 
open  meetings  laws  should  be  enforced  primarily  "to  deter  future 
violations"  (50.5%  strongly  agree;  15.2%  agree)  and  to  "increase 
open  government"  (61.1%  strongly  agree;  26.2%  agree).   There  also 
was  strong  agreement  that  open  meetings  laws  should  be  enforced 
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primarily  to  "educate  public  officials  on  the  open  meetings  law" 
(24.7%  strongly  agree;  19.7%  agree).   Few  respondents  agreed  that 
open  meetings  laws  should  be  enforced  primarily  to  "punish 
lawbreakers"  (11.5%  strongly  agree;  15.2%  agree;  18.1%  disagree; 
31.9%  strongly  disagree).   Ironically,  the  respondents  clearly 
agree  that  the  mission  of  open  meetings  enforcement  is  to  advance 
the  policy  of  openness  and  not  to  seek  retribution  for  open 
meetings  violations,  yet  favor  civil  fines  and  criminal 
penalties. 

Finally,  the  prosecutors  were  asked  to  respond  with  the  same 
"strongly  agree"  to  "strongly  disagree"  scale  to  a  series  of 
statements  about  open  meetings  enforcement  issues  and  more 
general  statements  about  open  meetings  laws.   Many  of  the 
responses  indicate  ambivalence  toward  open  meetings  laws.   For 
example,  8.6%  of  respondents  marked  "strongly  agree"  and  16.7% 
marked  "agree"  when  presented  with  the  statement  "open  meetings 
enforcement  is  a  priority  for  this  office."   The  largest 
percentage  of  respondents,  34.9%,  said  they  were  unsure,  while 
16.1%  said  they  "strongly  disagree"  and  16.7  said  they 
"disagree."   Asked  to  respond  to  the  statement  "open  meetings 
should  be  more  of  a  priority  for  this  office,"  15.2%  of 
respondents  marked  "agree"  and  6.1%  marked  "strongly  agree," 
while  21.1  marked  "strongly  disagree"  and  15.9%  marked 
"disagree."   Again,  the  largest  percentage  of  respondents,  33.3%, 
marked  "unsure." 
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The  respondent  prosecutors  are  fairly  satisfied  with  their 
enforcement  provisions,  but  were  mixed  in  their  response  to  a 
statement  about  resources  devoted  to  open  meetings  enforcement. 
When  asked  to  respond  to  the  statement  "our  open  meetings  law 
contains  adequate  enforcement  provisions  to  punish  officials  who 
violate  the  law,"  22%  marked  "strongly  agree"  and  25.4  marked 
"agree,"  while  only  12.7%  marked  "strongly  disagree"  and  13.8% 
marked  "disagree."   However,  when  presented  with  the  statement 
"we  lack  the  resources  and  personnel  to  enforce  the  open  meetings 
law,"  19.5%  marked  "agree"  and  15.2%  marked  "strongly  agree," 
while  21.3%  marked  "strongly  disagree"  and  16.5%  marked 
"disagree."   The  mixed  response  may  be  a  result  of  the  varying 
levels  of  funding  that  prosecutors  enjoy  in  different 
jurisdictions . 

The  respondents  expressed  broad  support  for  the  principles 
of  open  government  as  expressed  in  statements  such  as  "our  open 
meetings  law  places  unrealistic  demands  on  public  officials"  and 
"a  certain  amount  of  secrecy  is  necessary  for  government  to 
operate  efficiently."   Nearly  half  of  the  respondents  (45.2%) 
marked  "strongly  disagree"  or  "disagree"  in  response  to  the  open 
meetings  law  placing  unrealistic  demands  on  public  officials, 
while  nearly  40%  of  respondents  marked  "disagree"  or  "strongly 
disagree"  in  response  to  the  statement  about  government  secrecy. 
However,  29.7%  of  respondents  marked  "agree"  or  "strongly  agree" 
in  response  to  the  secrecy  statement,  illustrating  the  vitality 
of  the  argument  that  a  little  secrecy  can  help  rather  than  hinder 
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democratic  governance.   While  43.9%  of  respondents  expressed 
agreement  with  the  statement  "the  open  meetings  law  helps  to  curb 
government  corruption,"  28.7%  disagreed  with  the  statement. 

Prosecutors  responding  to  the  survey  indicated  that  most 
officials  follow  the  open  meetings  law,  and  that  most  violations 
occur  as  a  result  of  ignorance  rather  than  from  wilful,  evasive 
acts.   When  asked  to  respond  to  the  statement  "officials  violate 
the  sunshine  law  every  day,  but  few  are  prosecuted,"  38.5%  marked 
"disagree"  or  "strongly  disagree."   Likewise,  nearly  50%  of 
respondents  expressed  agreement  with  the  statement  that  "open 
meetings  violations  generally  result  from  misunderstanding  the 
law  rather  than  from  a  desire  to  engage  in  secret  discussions." 
Such  optimism  is  not  uniform,  however,  as  17%  of  respondents 
marked  "disagree"  and  9.7%  "strongly  disagree." 

While  the  majority  of  prosecutors  responded  that  open 
meetings  statutes  are  not  a  form  of  special  interest  legislation 
for  the  news  media,  there  still  was  a  sizable  level  of  agreement 
with  the  proposition  that  only  the  press  is  concerned  with  open 
meetings  issues.   When  asked  to  respond  to  the  statement  "only 
the  press  is  concerned  about  open  meetings  laws,"  47%  of 
respondents  expressed  disagreement,  but  31.2%  expressed 
agreement.   The  news  media 

still  must  work  to  overcome  the  impression  among  many  prosecutors 
that  open  meetings  laws  are  a  "media-only"  issue. 

The  survey  of  prosecutors  provides  data  in  support  of  what 
access  advocates  and  other  observers  have  been  saying  for  years: 
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that  enforcement  of  open  meetings  laws  is  a  rare  occurrence  and 
that  most  prosecutors  do  not  view  open  meetings  enforcement  as  a 
priority.   The  survey  reveals,  however,  that  prosecutors  support 
the  broad  principles  of  open  meetings  laws  as  a  guarantor  of  the 
public's  right  to  attend  governmental  meetings,  and  that  open 
meetings  enforcement  actions  should  serve  to  deter  future 
violations  and  to  educate  public  officials  as  to  the  laws' 
requirements . 

Case  Studies 
The  surveys  of  attorneys  general  and  of  local  prosecutors 
reveal  many  of  the  strengths  and  weaknesses  of  the  various  state 
enforcement  schemes.   Enforcement  procedure,  however,  is  but  one 
of  the  variables  playing  a  major  role  in  enforcement.   As  the 
previous  chapters  indicate,  the  strength  of  the  statute  and  the 
courts'  interpretation  of  the  statute  also  play  an  important 
role.   To  illustrate  the  nexus  of  enforcement  procedure,  strength 
of  statute,  and  judicial  interpretation,  the  researcher  chose 
three  states--Connecticut ,  Florida,  and  Pennsylvania--noteworthy 
for  the  perceived  ability  or  inability  to  enforce  the  state  open 
meetings  law  for  case  study  treatment.   The  case  studies  involved 
statutory  and  case  law  analysis  and  conversations  with 
prosecutors,  attorneys  general,  and  freedom  of  information 
advocates,  and  also  secondary  source  materials,  used  to  produce  a 
detailed  qualitative  analysis  of  each  state's  experience  with 
open  meetings  enforcement.   Florida  and  Pennsylvania  employ 
similar  enforcement  procedures  but  statutory  differences  and 
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judicial  interpretations  have  produced  very  different  levels  of 
enforcement.   Connecticut  employs  an  independent  enforcement 
commission  with  a  truly  utilitarian  view  of  enforcement.   As  the 
case  studies  show,  these  three  states — each  with  a  different 
philosophy  and  procedural  approach — point  out  many  of  the 
strengths  and  weaknesses  of  current  enforcement  policy. 
Florida 

Florida's  open  meetings  law  is  often  hailed  as  a  model 
access  statute,  and  its  enforcement  efforts  are  no  exception. 
Florida's  Government-in-the-Sunshine  Law  contains  strong  civil 
and  criminal  enforcement  provisions  which  have  been  broadly 
interpreted  by  the  courts  to  give  the  public  a  choice  of 
potential  remedies.   Florida  appellate  courts  have  upheld 
issuance  of  injunctive  and  declaratory  relief,""  invalidation  of 
governmental  decisions  made  at  meetings  held  in  violation  of  the 
law,""  the  imposition  of  civil  fines  for  violations, ■*'  and  the 
criminal  convictions  of  members  who  knowingly  violate  the 


-^^   Town  of  Palm  Beach  v.  Gradison,  296  So. 2d  473  (Fla.  1974); 
Times  Publishing  Co.  v.  Williams,  222  So. 2d  470  (2  D.C.A.  Fla. 
1969);  Board  of  Public  Instruction  v.  Doran,  224  So. 2d  693  (Fla. 
19  69)  . 

*♦  Town  of  Palm  Beach  v.  Gradison,  296  So. 2d  473  (Fla.  1974); 
Blackford  v.  School  Board  of  Orange  County,  375  So. 2d  578  (5 
D.C.A.  Fla.  1979);  Killearn  Properties  v.  City  of  Tallahassee, 
366  So. 2d  172  (1  D.C.A.  Fla.  1979);  Spillis  Candela  &  Partners  v. 
Centrust  Savings  Bank,  535  So. 2d  694  (3  D.C.A.  Fla.  1988). 

^^    State  V.  Chiaro,  Case  No.  90-39277  (Co.  Ct.  Broward  Cty., 
July  18,  1990)  . 
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sunshine  law/^   In  addition,  the  Florida  Senate  has  removed 
public  officials  from  office  for  repeated  violations  of  the 
sunshine  law.^'' 

Florida  officials  cite  the  strong  enforcement  provisions  and 
the  state's  enforcement  procedures  for  the  state's  history  of 
aggressive  open  meetings  enforcement.   Patricia  R.  Gleason, 
general  counsel  in  the  Department  of  Legal  Affairs  of  the  Office 
of  the  Attorney  General,  credited  the  independence  of  state 
attorneys — independent  prosecutors  with  no  ties  to  municipal 
governments — for  the  state's  vigilance  in  open  meetings 
enforcement.   "In  Florida,  state  attorneys  are  not  beholden  to 
local  political  interests  for  their  livelihood,"  she  said.   "As  a 
result,  state  attorneys  can  address  highly  political  disputes 
such  as  open  meetings  violations  without  the  added  distraction  of 
dealing  with  the  local  county  commission  during  appropriations 
negotiations.  "''** 


*"  See,  e.g.,  Wolfson  v.  State  of  Florida,  344  So. 2d  611 
(Fla.  1st  DCA  1977) . 

■*''  When  a  method  for  removal  from  office  is  not  otherwise 
provided  by  the  state  constitution  or  by  law,  the  Governor  may 
suspend  an  elected  or  appointed  public  officer  who  is  indicted  or 
informed  against  for  any  misdemeanor  arising  directly  out  of  his 
official  duties.  Fla.  Stat.  §  112.52  (1993).  In  1994,  Gov.  Lawton 
Chiles  ordered  the  removal  of  Dianne  Rowden  from  the  Hernando 
County  School  Board  after  she  pleaded  no  contest  to  thirteen 
separate  violations  of  the  Florida  Government-In-The-Sunshine 
Law.  See  Senate  Ends  Rowden  Reinstatement,  Brechner  Report,  May 
1994,  1  (on  file  with  author). 

'**'  Interview  with  Patricia  R.  Gleason,  General  Counsel, 
Office  of  the  Attorney  General,  State  of  Florida,  September  7, 
1994  (transcript  on  file  with  author) . 
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State  attorneys  in  each  jurisdiction  are  responsible  for 
investigating  all  open  meetings  complaints  received  by  each 
office.   While  prosecutorial  discretion  likely  still  plays  a 
role,  Gleason  said  that  state  attorneys  must  report  to  the  state 
attorney  general  the  conclusion  of  each  complaint  filed  with  the 
office.   "That  ensures  that  every  open  meetings  complaint 
receives  the  attention  of  investigators,  no  matter  how  technical 
or  seemingly  minor,"  Gleason  said.   "These  are  independent 
prosecutors,  but  their  independence  does  not  mean  that  they  can 
refuse  to  investigate  a  complaint."^'' 

If  the  investigators  discover  sufficient  evidence  of  a 
violation  of  the  sunshine  law,  the  state  attorney's  office  can 
take  one  of  three  courses  of  action.   First,  the  state  attorney's 
office  can  work  with  the  public  officials  and  the  citizen(s) 
seeking  access  to  mediate  a  solution  to  the  conflict.   Gleason, 
who  oversees  mediation  of  open  government  cases  for  the  state 
attorney  general's  office,  said  that  an  increasing  number  of 
sunshine  law  disputes  are  being  solved  through  mediation.''" 
Second,  if  the  state  attorney's  office  finds  sufficient  evidence 
of  a  violation  but  no  evidence  of  a  knowing  violation,  it  may 
file  a  civil  action  seeking  declaratory  or  injunctive  relief, 
invalidation  or  fines.   Finally,  if  the  state  attorney's  office 
discovers  evidence  of  a  knowing  violation,  it  may  file  criminal 
charges  against  individual  members  of  the  governmental  body. 


Supra,    Note  48. 
Supra,    Note  48. 
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Citizens  may  also  file  civil  actions  against  public  officials 
under  the  sunshine  law  if  the  state  attorney's  office  declines 
prosecution. 

Evidence  of  intent  is  important  to  the  state  attorney 
because  criminal  prosecutions  require  proof  of  a  knowing 
violation.'''   Florida  courts,  however,  have  held  that  a  knowing 
violation  can  be  shown  by  proof  merely  of  the  attendance  by  a 
public  official  at  a  meeting  that  a  reasonable  person  could 
believe  to  be  in  violation  of  the  law."   Thus,  Florida  courts 
interpret  knowing  as  requiring  no  additional  proof  of  specific 
intent  to  violate  the  law.   The  provision  for  civil  fines  in  the 
sunshine  law  requires  no  showing  of  knowledge  or  intent,   Florida 
courts  have  held  that  the  burden  of  proof  for  civil  fines  is 
"only  a  preponderance  of  the  evidence."'^ 

Although  the  Florida  open  meetings  statute  does  not  specify 
any  notice  requirements,  the  courts  have  stated  that  as  a 
practical  matter  in  order  for  a  public  meeting  to  be  public, 
reasonable  notice  of  the  meeting  must  be  given. '^   The  courts 
also  have  held  that  the  sunshine  law  extends  to  the  discussions 
and  deliberations  as  well  as  the  formal  action  taken  by  a  public 


■''  Fla.  Stat.  §  286.011(3)  (b)  (1993). 

«  5ee,  e.g.,  Wolfson  v.  State  of  Florida,  344  So. 2d  611 
(Fla.  1st  DCA  1977)  (city  commissioner  who  "willfully  and 
knowingly"  violated  the  sunshine  law  by  holding  a  series  of 
closed  meetings  convicted  of  criminal  charges) . 

■"  State  V.  Chiaro,  Case  No.  90-39277  (Co.  Ct.  Broward  Cty.  , 
July  18,  1990) . 

^^   Hough  V.  Stembridge,  278  So. 2d  288  (3  D.C.A.  Fla.  1973). 
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board  or  commission.   The  statute  contains  no  numerical 
requirement  for  actions  covered  by  the  sunshine  law,  but  Florida 
courts  have  held  that  the  law  applies  to  any  gathering,  whether 
formal  or  casual,  of  two  or  more  members  of  the  same  board  or 
commission  to  discuss  some  matter  on  which  foreseeable  action 
will  be  taken."'-'' 

Florida  courts  likewise  have  broadly  interpreted  the 
requirements  for  civil  remedies  under  the  sunshine  law.   Florida 
courts  allow  the  enjoining  of  future  violations  where  one 
violation  has  been  found,  and  it  appears  that  the  future 
violation  will  bear  some  resemblance  to  the  past  violation  or 
that  the  danger  of  future  violations  can  be  anticipated  from  the 
course  of  conduct  in  the  past.'^   In  addition,  while  irreparable 
injury  usually  must  be  proved  for  issuance  of  an  injunction  under 
Florida  law,  in  sunshine  law  cases  the  courts  have  held  that  the 
"mere  showing"  that  the  law  has  been  violated  constitutes 
"irreparable  public  injury."" 

In  seeking  declaratory  relief,  an  existing  controversy  must 
exist.   In  other  words,  declaratory  relief  is  not  available  when 
no  present  dispute  exists,  but  where  the  parties  merely  seek 
judicial  advice  different  from  that  given  by  the  Attorney  General 


^^   Hough  V.  Stembridge,  278  So. 2d  288  (3  D.C.A.  Fla.  1973); 
See  also  Board  of  Public  Instruction  of  Broward  County  v.  Doran, 
224  So. 2d  693  (Fla.  1969);  City  of  Miami  v.  Berns,  245  So. 2d  38 
(Fla.  1971)  . 

^^   Board  of  Public  Instruction  or  Broward  County  v.  Doran, 
224  So. 2d  693  (Fla.  1969). 

"  Town  of  Palm  Beach  v.  Gradison,  296  So. 2d  473  (Fla.  1974) 
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or  the  state  attorney.'"'*   So  long  as  an  existing  controversy 
exists,  however,  Florida  courts  will  consider  declaratory 
judgments.-^" 

While  Florida  courts  allow  public  bodies  to  cure 
governmental  decisions  invalidated  by  judicial  order,  the  public 
body  must  take  independent  final  action,  including  bringing  the 
issue  up  for  debate  in  a  subsequent  public  meeting  before  taking 
any  action  on  the  issue. '^"  Mere  perfunctory  ratifications  of 
decisions  made  earlier  in  illegal  meetings  will  not  cure  the 
defect,^'   Moreover,  even  though  the  defect  may  be  cured  by  a 
later  open  meeting,  the  members  of  the  board  or  commission  who 
met  in  secret  in  violation  of  the  sunshine  law  are  still  subject 
to  the  other  penalties  provided  by  the  statute. *- 

The  nexus  of  strong  statutory  provisions  and  judicial 
decisions  strengthening  those  provisions  empowers  Florida 
prosecutors  and  citizens  to  enforce  the  sunshine  law.   As 
independent  appointed  prosecutors,  state  attorneys  are  less 
vulnerable  to  municipal  political  pressure  than  prosecutors  in 
others  states  elected  or  appointed  by  municipal  bodies.   Gleason 


^^   Alligator  Towing  v.  City  of  Gainesville,  545  So.  2d  941  (2 
D.C.A.  Fla.  1989)  . 

^'^   Askew  V.  City  of  Ocala,  348  So. 2d  308  (Fla.  1977), 

^"  Tolar  V.  School  Board  of  Liberty  County,  363  So.  2d  144  (1 
D.C.A.  Fla.  1978),  approved,  398  So. 2d  427  (Fla.  1981). 

*'  B.M.Z.  Corporation  v.  City  of  Oakland  Park,  415  So. 2d  735 
(4  D.C.A.  Fla.  1982) . 

''   Id. 
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said  that  all  of  these  forces  combine  to  make  the  sunshine  law  a 
statute  with  real  enforcement  powers.   "This  is  one  of  the  few 
states  I  am  aware  of  where  public  officials  know  that  if  they 
violate  the  open  meetings  law,  they  will  face  the  real  likelihood 
of  criminal  or  civil  punishment,"  Gleason  said.   "That  is  the 
only  way  to  ensure  that  the  law  deters  the  unlawful  behavior  it 
was  created  to  prevent — it's  the  reality  of  the  enforcement 
threat  that  makes  the  statute  work."" 
Pennsylvania 

In  direct  contrast  to  Florida  stands  Pennsylvania,  whose 
open  meetings  law  has  been  described  by  one  observer  as  "an 
exercise  in  legislative  and  prosecutorial  ineptitude."*^   Indeed, 
the  Pennsylvania  Open  Meetings  Act,  enacted  in  1957^'  and 
substantially  amended  in  1986,^"^  has  weathered  criticism  by 
members  of  the  press,  the  public,  and  governmental  officials  as  a 
law  with  no  realistic  enforcement  mechanism. ^^   Pennsylvania's 
enforcement  efforts  face  a  variety  of  obstacles,  including  a 


"  Interview  with  Patricia  R.  Gleason,  General  Counsel, 
Office  of  the  Attorney  General,  State  of  Florida,  Sept.  7,  1994 
(transcript  on  file  with  author) . 

^   Interview  with  Dave  Morgan,  Counsel,  Philadelphia 
Newspaper  Publishers  Association,  Harrisburg,  Pa.,  April  20,  1995 
(on  file  with  author) . 

"■'  Pa.  Stat.  Ann.  tit.  65,  §§  66.1-.4  (1959). 

''*  P.L.  388,  No.  84,  §  17  (1968),  codified  at  65  P.S.  §  273 
(1986)  . 

*^  Melissa  B.  Robinson,  Public  Budget  Talks  Sought  By  Many: 
After  Loss  In  Court,  Watchdogs  Target  Lawmakers,  The  Legal 
Intelligencer,  Jan.  4,  1994,  p.  3. 
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heightened  scienter  requirement,  a  narrow  definition  of  meeting 
under  the  statute,  and  judicial  interpretations  that  have  eroded 
many  of  the  1986  amendments  and  which  described  the  legislature's 
declaration  of  policy  as  no  more  than  a  general  indication  of 
intent.   In  short,  the  Pennsylvania  Open  Meetings  Act  serves  as  a 
reminder  that  all  parts  of  the  enforcement  equation — the  statute, 
the  prosecutors,  and  the  courts — are  equally  important. 

Ironically,  open  meetings  advocates  cheered  the  1986 
amendment  upon  passage."**   A  1977  Commonwealth  Court  decision 
weakened  the  original  law  by  ruling  that  only  meetings  in  which  a 
final  vote  would  be  taken  must  be  open  to  the  public.'''   The  1986 
amendment  replaced  that  ruling  with  specific  language  requiring 
state  or  local  bodies  to  open  meetings  to  the  public  if  a  quorum 
of  members  is  present,  even  if  no  votes  are  taken.   In  addition, 
lawmakers  specified  exemptions  for  collective  bargaining 
sessions,  personnel  discussions,  real  estate  matters,  litigation, 
or  academic  standing  or  admissions  meetings,  declaring  that  all 
other  subjects  are  subject  to  the  act.   Robert  Jones,  executive 
director  of  the  Pennsylvania  Newspaper  Publishers  Association, 
said  at  the  time  that  the  amendment  was  "a  great  victory  for 
greater  public  access  to  meetings."™  Jones  particularly  praised 


^'*  Vince  Piscopo,  "New  Open  Meetings  Law  To  Take  Effect,"  UPI 
Newswire,  Dec.  29,  1986,  AM  cycle. 


*''  Judge  V.  Pocius,  367  A. 2d  788  (1977). 
^"  Piscopo,  supra  note  67. 
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the  declaration  of  policy,^'   which  he  said  "sets  the  burden  of 
proof  on  government  officials.   Now,  if  they  close  the  meeting, 
the  assumption  is  it  should  have  been  open.   The  list  of  reasons 
why  they  can  close  a  meeting  is  now  finite."''- 

Judicial  decisions  in  the  years  following  the  1986 
amendments  "essentially  have  gutted  the  act's  powers,"  according 
to  Malcolm  J.  Gross,  a  media  attorney  with  the  firm  of  Gross, 
McGinley,  LaBarre  &  Eaton. ^^   Gross  cited  three  cases.  Morning 
Call,  Inc.  V.  Board  of  School  Directors,  ^^  Cumberland  Publishers. 
Inc.  V.  Carlisle  Area  Board  of  School  Directors  .^"^  and  Ristau  v. 
Casey ,^''  as  a  series  of  decisions  that  reversed  any  gains  made  by 
the  1986  amendments. 

In  Morning  Call,  a  newspaper  challenged  a  local  school 
board's  decision  to  screen  and  eliminate  candidates  for  a  schools 


-"  Pennsylvania's  declaration  of  policy  states  that:  "...the 
right  of  the  public  to  be  present  at  all  meetings  of  agencies  and 
to  witness  the  deliberation,  policy  formulation  and 
decisionmaking  of  agencies  is  vital  to  the  enhancement  and  proper 
functioning  of  the  democratic  process  and  that  secrecy  in  public 
affairs  undermines  the  faith  of  the  public  in  government ...  The 
General  Assembly  hereby  declares  it  to  be  the  public  policy  of 
this  Commonwealth  to  insure  the  right  of  its  citizens  to  have 
notice  of  and  the  right  to  attend  all  meetings  of  agencies  at 
which  any  agency  business  is  discussed  or  acted  upon  as  provided 
in  this  act."  65  Pa.  Const.  Stat.  §  271-272  (1993). 

^2  Id. 

''^    Interview  with  Malcolm  Gross,  Partner,  Gross,  McGinley, 
LaBarre  &  Eaton,  Allentown,  Pa.,  April  19,  1995  (on  file  with 
author) . 

''*   No.  94-0696,  Pa.  Commwlth  Ct.,  May  24,  1994. 

^■"^  No.  94-1137,  Pa.  Commwlth.  Ct.,  July  21,  1994. 

'^^   No.  94-1397,  Pa.  Commwlth.  Ct.,  Aug.  24,  1994. 
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superintendent  in  private.   The  school  board  argued  that  the 

personnel  exemption  in  the  1986  amendment  was  intended  to  extend 

to  deliberations  for  future  personnel  as  well.''^   The  board  also 

argued  that  the  exemption  allowed  them  to  take  final  action 

regarding  personnel  in  executive  session,  despite  the  amendment's 

language  requiring  that  all  official  action  be  taken  in  public 

session.^**   The  Commonwealth  Court  rejected  the  newspaper's 

argument  that  the  board  essentially  picked  the  superintendent  in 

private  and  then  finalized  the  decision  with  a  public  vote.  The 

court  said  that 

The  purpose  of  the  Sunshine  Act  is  to  provide  the 
public  with  the  right  to  witness  the  decision  making 
process  of  agencies  and  to  prevent  secrecy  in  public 
affairs.   In  the  case  of  hiring  public  officials, 
public  policy  allows  that  the  selection  process  for 
public  officials  be  conducted  at  executive  session  in 
order  to  attract  the  largest  number  of  qualified 
candidates  without  compromising  their  professional 
reputations  or  standing  at  their  current  positions.^'* 

In  Cumberland  Publishers,  the  Commonwealth  Court  upheld  a 

Cumberland  County  Common  Pleas  Court  decision  stating  that  "when 

an  agency  eliminates  candidates  in  an  executive  session  .  .  . 

that  vote  is  not  an  official  action  contemplated  by  the  Sunshine 

Act  that  must  take  place  in  public."'"  Read  together.  Morning 

Call  and  Cumberland  Publishers  significantly  expand  the  personnel 

exemption  under  the  1986  amendment  to  the  Pennsylvania  Open 


No.  94-0696,  at  3. 

Id. 

Id.  at  6. 

No.  95-1137,  at  4. 
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Meetings  Act.   David  R.  Morgan,  general  counsel  for  the 
Philadelphia  Newspaper  Publishers  Association,  said  the  cases 
make  civil  enforcement  of  the  open  meetings  law  difficult  because 
the  decisions  narrowly  defined  final  action  under  the  Act  to 
require  only  that  the  final  vote  be  taken  in  public.   "That  was 
surely  not  the  intent  of  the  legislators  who  drafted  the 
amendment.   I  know  because  we  worked  with  them  closely  on  the 
issues  and  they  wanted  deliberation  included  under  the 
statute."**'   Morgan  said  that  the  cases  establish  precedent  for 
other  exemptions,  meaning  that  a  plaintiff  must  prove  that  the 
final  vote  was  taken  in  closed  session  to  win  a  civil  suit.   "How 
are  you  going  to  find  that  out?"  Morgan  asked.   "They  can  vote  in 
executive  session,  then  hold  a  public  vote,  and  no  one  will  be 
the  wiser.  "^"^ 

The  final  part  of  the  1986  amendments,  a  strong  declaration 
of  legislative  intent,  was  eroded  by  the  Commonwealth  Court's 
decision  in  Ristau  v.  Casey."   In  Ristau,  a  public  interest 
group  filed  suit  challenging  the  closed  selection  process  by  the 
governor's  office  of  a  Common  Pleas  Court  judge.   The  plaintiff 
argued  that  the  governor's  office  was  subject  to  the  Act  based  on 
the  declaration  of  policy,  which  states  that  "all  public 
agencies"  are  subject  to  the  Act  but  does  not  define  "public 


*"  Interview  with  Dave  Morgan,  Counsel,  Philadelphia 
Newspaper  Publishers  Association,  Harrisburg,  Pa.,  April  20,  1995 
(on  file  with  author) . 

"2  Id. 

*^   No.  94-1397,  Pa.  Commwlth.  Ct.,  Aug.  24,  1994. 
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agencies."**^   The  court  ruled  that  neither  the  governor's  office 
nor  its  executive  nominating  commission  fall  within  the  purview 
of  the  open  meetings  law,  as  neither  met  the  court's  newly 
created  definition  of  a  public  agency  as  a  body  created  for  the 
formulation  of  public  policy.**"*   The  court  reasoned  that  only 
legislative  bodies  and  their  local  and  state  subsidiaries  can 
formulate  public  policy;  thus,  the  executive  and  judicial 
branches  are  not  public  agencies  subject  to  the  Act/* 

The  Commonwealth  Court's  decision  in  Ristau  so  narrowly 
defines  public  agency  that  two-thirds  of  Pennsylvania's  state 
government  branches  now  are  exempt  from  the  Open  Meetings  Act. 
The  court  ignored  the  many  ways  in  which  the  courts  and  the 
governor's  office  can  formulate  public  policy,  choosing  instead 
to  define  policy  making  as  merely  law  making.   The  decision 
effectively  eviscerates  the  declaration  of  policy  in  the  1986 
amendment,  which  states  that  "the  right  of  the  public  to  be 
present  at  meetings  of  agencies  and  to  witness  the  deliberation, 
policy  formulation  and  decision  making  of  agencies  is  vital  to 
the  enhancement  and  proper  functioning  of  the  democratic  process 
.  .  .  the  public  policy  of  this  Commonwealth  is  to  insure  the 
right  of  its  citizens  to  have  notice  of  and  the  right  to  attend 
all  meetings  of  agencies."" 


**''  65  P.S.  §  273  (1986)  . 

*■'*  No.  94-1397,  at  9. 

''   Id. 

^^    65  P.S.  §  273(A)   (1986)  . 
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Judicial  interpretations  limiting  the  scope  of  the 
Pennsylvania  Open  Meetings  Act  compound  the  difficulties  of 
enforcement  presented  by  the  statutory  language  of  the  criminal 
provisions.   The  Pennsylvania  open  meetings  law  contains  three 
enforcement  mechanisms:   injunctive  power,  an  invalidation 
provision,  and  criminal  penalties/**   Private  citizens  may 
initiate  proceedings  seeking  injunctive  relief  or  invalidation  of 
a  government  decision,  but  only  local  prosecutors  may  initiate 
criminal  prosecutions.*"*   Legal  challenges  under  the  act  must  be 
filed  within  30  days  of  an  open  meeting  or  within  30  days  of 
discovery  of  an  action  that  occurred  at  a  closed  meeting  at  which 
the  act  was  violated.'*" 

Section  283  of  the  Pennsylvania  Open  Meetings  Law  provides 
that  "the  court  may  enjoin  any  challenged  action  until  a  judicial 
determination  of  the  legality  of  the  meeting  at  which  the  action 
was  adopted  is  reached,""'   Once  the  injunction  is  granted,  the 
court  must  then  conduct  hearings  to  determine  whether  to 
invalidate  the  agency  decision  or  let  the  decision  stand. ''^ 
Invalidation  is  not  mandated  by  the  statute,  however;  the 
provision  states  that  "should  the  court  determine  that  the 
meeting  did  not  meet  the  requirements  of  this  act,  it  may  in  its 


*"*  65  Pa.  Const.  Stat.  §  283-285  (1993) 
*"*  Id.     at  §  285. 
""  Id.    at  §  283. 
"'  Id. 
''   Id. 
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discretion  find  that  any  or  all  official  action  to  be  taken  at 
the  meeting  shall  be  invalid.""'' 

Pennsylvania  courts  have  used  the  judicial  discretion 
authorized  by  the  invalidation  provision  to  accept  good-faith 
arguments  by  officials  admitting  to  open  meetings  violations.''' 
In  Dover  spike  v.  Black'^\  a  Pennsylvania  Commonwealth  Court 
refused  to  invalidate  a  contract  entered  into  by  a  county 
commission  which  admittedly  violated  the  open  meetings  law, 
accepting  instead  the  defendants'  good-faith  argument  that  the 
violation  was  made  inadvertently.   The  court  reasoned  that  even 
though  the  contract  was  signed  and  authorized  before  it  was  voted 
on  in  a  public  meeting,  its  illegal  authorization  was  cured  by 
public  debate — public  debate  which  took  place  after  the  contract 
was  signed. '^^ 

The  discretion  granted  to  Pennsylvania  courts  under  the 
invalidation  provision  has  all  but  eliminated  the  possibility  of 
invalidation  as  a  remedy  for  open  meetings  law  violations.   In 
fact,  Morgan,  the  Pennsylvania  Freedom  of  Information  Coalition 


"  Id. 

■'*  In  re  Petition  of  Hazelton  Area  School  District,  527  A.  2d 
1091  (Pa.  Commwlth  Ct.  1987)  . 

"■"^  535  A. 2d  1217  (Pa.  Commwlth.  Ct.  1988). 

'^  Id.    at  1222. 
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and  the  author  can  find  no  reported  case  since  the  1986 
amendments  resulting  in  invalidation  of  governmental  action."^ 

Local  prosecutors  are  responsible  for  criminal  prosecutions 
under  the  Act,  but  the  Pennsylvania  First  Amendment  Coalition 
reports  that  no  criminal  prosecution  has  ever  been  initiated.'* 
The  reason  may  be  Pennsylvania's  scienter  requirement  for 
criminal  penalties,  which  requires  not  simply  that  the  defendant 
agency  member  know   that  the  meeting  is  being  held  in  violation  of 
the  act,  but  also  that  he  know  that  the  meeting  is   being  held 
with    the   intention   of   violating   the  act.""   In  other  words,  as 
Morgan  said,  "The  statute  requires  us  to  prove  not  only  that  they 
violated  the  law,  but  that  they  meant   to  violate  the  law."'^**' 

A  strict  reading  of  the  scienter  requirements  reveals  that 
it  would  be  difficult,  if  not  impossible,  to  satisfy  the 
requirements  unless  the  defendant  agency  members  publicly 
announce  their  intention  to  violate  the  law  or  provide  some 


"^  The  author  searched  court  cases  and  news  media  files  in 
the  Lexis  database  and  asked  the  Pennsylvania  Freedom  of 
Information  Coalition  to  search  their  files  for  any  instance  of 
invalidation  since  the  1986  amendments.  No  instance  of 
invalidation  was  found. 

"*•  Interview  with  Dave  Morgan,  Counsel,  Philadelphia 
Newspaper  Publishers  Association,  Harrisburg,  Pa.,  April  20,  1995 
(on  file  with  author) . 

""  65  Pa.  Const.  Stat.  §  284  provides  that  "any  member  of  any 
agency  who  participates  in  a  meeting  with  the  intent  and  purpose 
by  that  member  of  violating  this  act  commits  a  summary  offense 
and  shall  upon  conviction,  be  sentenced  to  pay  a  fine  not 
exceeding  $100  plus  costs  of  prosecution." 

'"*'  Interview  with  Dave  Morgan,  Counsel,  Philadelphia 
Newspaper  Publishers  Association,  Harrisburg,  Pa.,  April  20,  1995 
(on  file  with  author) . 
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evidentiary  link  between  the  meeting  and  their  intention  to 
violate  the  law.   Good-faith  arguments — that  the  officials  were 
confused  as  to  the  law's  coverage  or  that  they  simply  made  an 
honest  mistake — would  be  difficult  to  overcome  without  evidence 
of  conspiratorial  conduct.   A  court  could  hold  that  the  least 
uncertainty  as  to  the  meeting's  illegality,  so  long  as  reasonably 
and  sincerely  held,  negates  the  defendant's  knowledge  of  the 
meeting's  illegality.   The  court  could  further  find  that  any 
member's  continued  presence  at  an  illegal  meeting  serves  as 
evidence  of  the  official's  good  faith  interpretation,  however 
misguided,  that  the  meeting  was  legal.   Likewise,  if  the 
officials  were  acting  on  advice  of  municipal  counsel  that  the 
meeting  was  legal,  prosecutors  would  have  to  prove  that  counsel 
conspired  with  the  agency  members  to  violate  the  law. 

Given  the  strict  scienter  requirements  of  the  Pennsylvania 
Open  Meetings  Act,  it  is  not  surprising  that  no  criminal 
prosecution  has  ever  been  initiated  for  an  open  meetings 
violation.   The  rarity  of  injunctive  relief  and  the  limitations 
on  invalidation  further  restrict  the  ability  of  Pennsylvanians  to 
enforce  their  right  of  access  to  governmental  meetings.   Indeed, 
it  is  unclear  whether  there  is  any  clear-cut  violation  of  the  law 
that  will  result  in  successful  enforcement  of  the  Pennsylvania 
Open  Meetings  Act.   As  Morgan  said,  "The  Pennsylvania  Open 
Meetings  Law  truly  is  a  law  without  remedy.""" 


""  Interview  with  Dave  Morgan,  Counsel,  Philadelphia 
Newspaper  Publishers  Association,  Harrisburg,  Pa.,  April  20,  1995 
(on  file  with  author) , 
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Connecticut 

Connecticut  lawmakers  chose  a  path  different  from  Florida, 
Pennsylvania,  and  most  other  states  for  enforcement  of  its  open 
meetings  law.   The  Connecticut  General  Assembly  adopted  the 
Connecticut  Freedom  of  Information  Act  (CFOIA)  in  1975.'"^   One 
of  the  cornerstones  of  the  CFOIA  is  the  creation  of  a  specific 
administrative  agency,  the  Freedom  of  Information  Commission 
(FOIC) ,  that  is  empowered  to  review  alleged  violations  of  the 
CFOIA  and  issue  appropriate  orders,  including  civil  penalties  and 
invalidation  of  government  decisions.""   The  FOIC's  orders  have 
the  force  of  law,  as  any  member  who  fails  to  comply  with  an  order 
of  the  FOIC  is  subject  to  misdemeanor  charges."^ 

The  Connecticut  Freedom  of  Information  Act  reflects  the 
legislature's  intent  to  address  open  meetings  law  violations 
through  civil  actions.   By  establishing  a  separate  administrative 
agency,  the  legislature  created  a  quasi-judicial  forum  for  open 
meetings  cases,  speeding  the  resolution  of  alleged  violations  by 
keeping  open  government  cases  out  of  the  court  system.'"''   In 
addition  to  handling  all  open  government  cases,  the  FOIC  serves 
as  the  acknowledged  expert  body  on  the  CFOIC,  compiling  indices 
of  decisions,  holding  training  workshops,  and  offering  advice  to 


'"2  Conn.  Gen.  Stat.  §  l-18a-l-21k  (1993). 

'"'  Conn.  Gen.  Stat.  §  l-21i(b)  (1993). 

""  Conn.  Gen.  Stat.  §  l-21k(b)  (1993). 

'"'^  Conn.  Gen.  Stat.  §  1-21J  (1993). 
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public  officials  and  citizens  regarding  the  laws' 
requirements .  '"* 

The  FOIC  consists  of  five  members  appointed  by  the  governor, 
who  serve  four-year  terms,  and  a  director  responsible  for  day-to- 
day operations.'"''   Open  meetings  complaints  are  channeled  by 
local  prosecutors  to  the  commission,  which  then  conducts  formal 
investigations,  including  issuance  of  subpoenas,  examination  of 
witnesses,  collecting  oral  and  documentary  evidence,  and  holding 
hearings.   Both  parties  may  be  represented  by  counsel  at  the 
hearings,  but  the  law  specifically  provides  that  citizens  may 
bring  complaints  pro  se,  or  by  themselves,  to  the  commission.'"** 
The  commission's  decisions,  if  appealed  by  either  party,  are 
heard  by  the  Superior  Court  of  Connecticut,  an  intermediate 
appellate  court. '"^ 

The  specificity  which  guides  the  CFOIC  also  is  apparent  in 
the  open  meetings  statute.   The  Connecticut  open  meetings  law  is 
noteworthy  for  its  attention  to  detail,  particularly  with  regard 
to  definitions  of  terms,  notice  requirements,  requirements  for 
executive  sessions,  and  the  procedures  for  asserting  a  right  of 
access.   The  FOIA  states  that  "The  meetings  of  all  public 
agencies,  except  executive  sessions  as  defined  in  subsection  1- 


•"^  Id. 

""  Conn.  Gen.  Stat.  §  l-21j(d)  (1993). 
'"*  Conn.  Gen.  Stat.  §  l-2lj(d)  (1993). 
'^•^  Id. 
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18a,  shall  be  open  to  the  public."""  The  statute  then  defines 
each  term  listed  in  great  detail.   Subsection  l-18a  lists  five 
specific  subjects  triggering  the  executive  session  provisions.'" 
The  FOIC's  decisions  have  routinely  refused  to  expand  these  five 
subjects,  holding  instead  that  only  the  legislature  can  add  to 
the  subjects  available  for  executive  sessions.   In  addition,  the 
FOIA  requires  that  a  public  agency  can  hold  an  executive  session 
only  if  two-thirds  of  the  members  present  so  vote."-   The 
reasons  for  the  executive  session  must  be  publicly  stated,  and 
minutes  of  the  executive  session,  including  the  names  of  all 
persons  in  attendance,  must  be  kept  for  release  at  a  later  date 
determined  by  the  FOIC."'' 


""  Conn.  Gen.  Stat.  §  l-21(a)  (1993). 

"'  "Executive  session"  means  a  meeting  of  a  public  agency  at 
which  the  public  is  excluded  for  one  or  more  of  the  following 
purposes:  (1)  Discussion  concerning  the  appointment,  employment, 
performance,  evaluation,  health  or  dismissal  of  a  public  officer 
or  employee,  provided  that  such  individual  may  require  that 
discussion  be  held  at  an  open  meeting;  (2)  strategy  and 
negotiations  with  respect  to  pending  claims  or  pending  litigation 
to  which  the  public  agency  or  a  member  thereof,  because  of  his 
conduct  as  a  member  of  such  agency,  is  a  party  until  such 
litigation  or  claim  has  been  finally  adjudicated  or  otherwise 
settled;  (3)  matters  concerning  security  strategy  or  the 
deployment  of  security  personnel,  or  devices  affecting  public 
security;  (4)  discussion  of  the  selection  of  a  site  or  the  lease, 
sale  or  purchase  of  real  estate  by  a  political  subdivision  of  the 
state  when  publicity  regarding  such  site...; (5)  discussion  of  any 
matter  which  would  result  in  the  disclosure  of  public  records  or 
the  information  contained  therein  described  in  subsection  (b)  of 
section  1-19. 

"2  Conn.  Gen.  Stat.  §  121-g(b)  (1993). 

"^  Id. 
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FOIC  decisions  interpreting  the  law's  quorum  requirement  in 
its  definition  of  a  meeting  were  upheld  by  the  Superior  Courts, 
further  strengthening  the  law.   The  CFOIA  defines  a  meeting  as 
"any  hearing  or  other  proceeding  of  a  public  agency,  any 
convening  or  assembly  of  a  quorum  of  a  multi-member  public 
agency,  and  any  communication  by  or  to  a  quorum  of  a  multi-member 
public  agency.""**   In  Supina  v.  Town  of  Ashford,"''  Town  of 
Bloomfield  v.  FOIC."^  and  Hauser  v.  City  of  New  Haven"^.  the 
FOIC  held  that  when  less  than  a  quorum  of  a  public  agency  meet  to 
discuss  matters  over  which  the  public  agency  had  supervision  and 
control,  that  constituted  a  meeting  despite  the  lack  of  a  quorum. 
In  each  case,  the  public  officials  argued  that  the  statutory 
definition  of  meeting  excluded  meetings  of  less  than  a  quorum, 
but  the  FOIC  focused  on  whether  the  meeting  included  discussion 
of  a  matter  over  which  the  public  agency  has  "supervision, 
control,  jurisdiction  or  advisory  power."'"*        Perhaps  because 
of  the  FOIC's  role  in  the  administrative  process,  few  decisions 
beyond  those  concerning  the  definition  of  meeting  have  been 
appealed  to  the  Superior  Courts.   Ralph  G.  Elliot,  a  media 
attorney  with  Tyler  Cooper  &  Alcorn,  who  has  presented  many  CFOIA 


"'*  Conn.  Gen.  Stat.  §  l-21(a)  (1993). 

"■'^  FIC  No.  80-197  (Feb.  11,  1981). 

'"'  9  Conn.  L.  Trib.  39  (1983)  . 

"^  FIC  No.  82-88  (Nov.  16,  1982). 

"*'  Hauser  v.  City  of  New  Haven,  FIC  No.  82-88  (Nov.  16, 
1982)  . 
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cases  before  the  FOIC,  said  that  few  decisions  are  appealed 
because  the  courts  defer  to  the  administrative  expertise  of  the 
commission.   "You  have  to  understand  that  the  Connecticut  Freedom 
of  Information  Commission  is  an  independent  administrative 
agency,  and  that  its  decisions  really  are  administrative  law,  so 
the  courts  are  reticent  to  second-guess  it,"  Elliot  said.   "The 
Commission  was  established  to  create  a  agency  responsible  for 
developing  a  systematic  body  of  law  in  one  area,  and  to  become 
the  only  arm  of  government  responsible  for  creating  precedent  in 
this  area.""** 

Mitchell  Pearlman,  director  of  the  Connecticut  Freedom  of 
Information  Commission,  said  the  agency's  overriding  policy  is  to 
advance  the  statutory  presumption  that  all  governmental  meetings 
be  open  to  the  public.   "The  FOIC  occasionally  comes  under  fire 
as  a  pro-press  agency,  and  that's  simply  not  true,"  Pearlman 
said.   "We  are  charged  by  statute  to  presume  that  all  meetings  be 
open,  and  we  enforce  the  law  with  that  presumption  in  mind.   The 
legislature  wanted  the  commission  to  serve  as  a  politically 
neutral  forum  for  solving  open  meetings  disputes  through  civil 
remedies,  and  to  remedy  violations  while  educating  public 
officials  as  to  the  act's  requirements."'^" 


"^  Interview  with  Ralph  G.  Elliot,  Partner,  Tyler  Cooper  & 
Alcorn,  Hartford,  Conn.,  May  1,  1995  (transcript  on  file  with 
author) . 

'^'*  Interview  with  Mitchell  Pearlman,  director  of  the 
Connecticut  Freedom  of  Information  Commission,  Hartford,  Conn. , 
July  20,  1994  (transcript  on  file  with  author). 
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Pearlman  said  that  civil  remedies  are  the  best  way  to 
enforce  the  CFOIA.   "Civil  remedies  allow  us  to  restore  lost 
rights  without  beating  the  public  official  over  the  head  with 
criminal  proceedings,"  Pearlman  said.   "We  can  educate  while  we 
sanction.   We  hope  that  both  parties  can  walk  away,  if  not  happy, 
then  at  least  more  knowledgeable.   The  key,  however,  is  opening 
the  meeting,  and  that's  the  main  reason  for  enforcement." 

The  Connecticut  Freedom  of  information  Commission  represents 
a  unique  approach  to  open  meetings  enforcement.   As  an 
independent  administrative  agency,  it  serves  as  a  repository  of 
knowledge  on  open  meetings  issues  and  creates  a  uniform  source  of 
precedent  for  open  meetings  cases.   Its  expertise  is  acknowledged 
by  the  Superior  Courts,  which  rarely  revisit  its  decisions.   In 
addition,  the  Commission  supplements  its  enforcement  efforts  by 
maintaining  a  high  profile  among  state  and  local  officials, 
conducting  training  sessions,  and  publishing  digests  of  its 
decisions.   Through  civil  remedies,  the  Commission  emphasizes 
deterrence  and  education  in  order  to  advance  its  statutory 
mission  of  open  government. 

Conclusion 
The  experiences  of  state  attorneys  general,  local 
prosecutors,  and  other  officials  charged  with  enforcing  state 
open  meetings  laws  demonstrate  that  enforcement  efforts  are 
sporadic  at  best  and  nonexistent  at  worst.   The  survey  of  state 
attorneys  general,  the  survey  of  local  prosecutors  and  the  case 
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studies  show  that  enforcement  efforts  vary  widely  from  state  to 
state.   In  some  states,  open  meetings  violations  rarely  are 
enforced,  either  by  criminal  prosecution  or  by  civil  actions 
initiated  by  prosecutors.   In  fact,  respondents  said  they 
averaged  less  than  one  prosecution  annually  under  their  state's 
open  meetings  law.   When  prosecutors  do  decide  to  enforce  the 
open  meetings  laws,  they  often  turn  to  criminal  penalties  and 
civil  fines,  choosing  not  to  use  the  less  severe  sanctions 
available  under  the  statute.   Prosecutors  responding  to  the 
survey  indicated  strong  agreement  with  the  principles  of  open 
government,  and  many  indicated  that  they  prefer  sanctions  that 
deter  future  violations  and  educate  public  officials  as  to  the 
requirements  of  the  law.   The  self-reported  opinions  of 
prosecutors  could  reflect  the  willingness  of  prosecutors  to 
please  the  researcher,  however,  because  the  strong  support  for 
open  government  certainly  is  not  reflected  by  the  actual 
enforcement  data. 

The  respondents  were  divided  as  to  which  factors  are  most 
important  when  deciding  whether  or  not  to  enforce  alleged 
violations.   While  a  majority  of  respondents  said  that  the  amount 
and  sufficiency  of  evidence  was  an  important  factor,  other 
factors  clearly  play  a  role.   For  example,  many  respondents 
listed  other  extralegal  factors,  such  as  the  public  body's 
willingness  to  open  future  meetings  and  whether  any  official 
decisions  were  made  at  the  meeting,  as  matters  to  consider  when 
deciding  whether  or  not  to  prosecute  alleged  violations.   When 
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asked  what  evidence  they  needed  to  initiate  a  prosecution,  many 
prosecutors  said  they  required  corroborating  testimony  from 
another  member  of  the  public  body,  while  others  said  they 
required  evidence  of  a  knowing  violation.   Corroboration  and 
testimony  obviously  would  become  factors  in  deciding  whether  or 
not  to  prosecute,  but  the  data  show  that  many  prosecutors  require 
such  corroboration  and  testimony  even  when  deciding  whether  to 
investigate  alleged  violations.   In  nearly  half  of  the  responses, 
some  evidence  of  intent  must  be  found  at  the  initial  complaint 
stage  before  an  investigation  is  initiated.   Given  these  rather 
stringent  requirements  for  initiating  investigations,  it  is  not 
surprising  that  67%  of  respondents  said  they  had  never  conducted 
a  prosecution  under  their  state's  open  meetings  law. 

The  majority  of  prosecutors  responding  to  the  survey  and 
most  of  the  attorneys  general  contacted  during  this  study  believe 
that  most  open  meetings  violations  are  the  result  of 
misunderstandings  and  lack  of  knowledge  of  the  law's 
requirements.   If  it  is  true  that  wilful  violations  are  rare, 
then  the  civil  and  criminal  penalties  favored  by  many  of  the 
respondents  could  be  heavy-handed  and  in  any  event  will  be 
difficult  to  prove.   It  follows  that  education  as  to  the  law's 
requirements  should  then  be  a  goal  of  open  meetings  enforcement. 

The  case  studies  illustrate  the  different  experiences  of 
states  with  open  meetings  enforcement.   The  Pennsylvania  case 
study  shows  how  statutory  weaknesses  can  result  in  judicial 
inaction,  rendering  enforcement  practically  impossible.   The 
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Pennsylvania  law's  lack  of  precision,  particularly  its  lack  of 
crucial  definitions  such  as  public  agency  and  meeting,  left  the 
door  open  for  the  courts  to  narrowly  interpret  the  law. 
Pennsylvania's  enforcement  efforts  also  have  been  hampered  by  a 
heightened  scienter  requirement  and  judicial  interpretations 
which  have  eroded  many  of  the  1986  amendments  and  which  described 
the  legislature's  declaration  of  policy  as  no  more  than  a  general 
indication  of  intent.   The  result  is  a  total  lack  of  enforcement 
action — there  have  been  no  reported  enforcement  actions  under  the 
Pennsylvania  Open  Meetings  Act. 

The  Florida  case  study  shows  a  more  successful  combination 
of  aggressive  enforcement,  judicial  support  for  the  open  meetings 
statute  and  independent  prosecutors  willing  to  prosecute  open 
meetings  violations.   The  nexus  of  strong  statutory  provisions 
and  judicial  decisions  strengthening  those  provisions  empowers 
Florida  prosecutors  and  citizens  to  enforce  the  sunshine  law.   As 
independent  appointed  prosecutors,  state  attorneys  are  less 
vulnerable  to  municipal  political  pressure  than  prosecutors  in 
others  states  elected  or  appointed  by  municipal  bodies.   The 
result  is  a  long  history  of  open  meetings  enforcement  which  has 
sent  a  strong  deterrent  message  to  public  officials  throughout 
the  state. 

The  Connecticut  approach,  administrative  in  nature,  removes 
the  trial  courts  from  the  equation  while  providing  the  state  with 
a  centralized,  expert  agency  to  resolve  open  meetings  complaints. 
Reliance  on  civil  actions  handled  by  a  single  administrative 
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agency  removes  prosecutorial  discretion  from  the  enforcement 
equation  while  providing  a  source  for  education  and  training  on 
open  meetings  issues. 

The  examples  provided  by  the  case  studies  and  the  results  of 
the  surveys  show  that  states  have  chosen  a  variety  of  enforcement 
methods  with  varying  degrees  of  success.  The  states  are  roughly 
split  between  criminal  and  civil  enforcement,  but  the  many  states 
with  criminal  provisions  rarely  if  ever  utilize  them  to  prosecute 
alleged  violations.  In  short,  actual  enforcement  of  open 
meetings  laws  seems  an  illusory  topic.  The  provisions  exist,  but 
they  rarely  appear  in  the  case  law. 

The  lack  of  enforcement  action  in  many  states  raises  the 
question  of  whether  it  is  the  result  of  apathy  on  the  part  of 
prosecutors,  statutory  weakness  that  hamper  enforcement  efforts, 
or  the  justification  of  punishment  itself:   Why  have  enforcement 
provisions  for  open  meetings  violations  at  all  if  they  are  rarely 
used?   Philosophers  long  have  justified  punishment  on  two 
grounds:   retribution,  which  holds  that  all  crime  deserves  to  be 
punished  simply  for  "just  deserts";  and  utilitarianism,  which 
holds  that  punishment  is  not  justified  unless  it  furthers  some 
social  good.   The  next  chapter  of  this  dissertation  turns  to  the 
philosophies  of  punishment  in  an  attempt  to  see  which,  if  any, 
punishments  of  open  meetings  violations  make  sense  and  to  discuss 
which  philosophical  justification  best  applies  to  open  meetings 
enforcement  provisions. 


CHAPTER  5 

JUSTIFICATIONS  FOR  LEGAL  PUNISHMENT: 

RETRIBUTIVISM,  REHABILITATION,  AND  UTILITARIANISM 


Introduction 

Although  punishment  has  always  been  a  feature  of  legal 
systems,  widespread  disagreement  exists  over  the  moral 
principles  that  can  justify  its  imposition.   One  fundamental 
question  is  whether  punishment  is  warranted  for  open 
meetings  violations.   A  second  question  is  which  types  of 
punishment  are  appropriate  for  particular  cases.   A  third 
question  is  what  severity  of  punishment  is  appropriate  for 
particular  offenses. 

In  attempting  to  answer  such  questions,  one  must 
compare  the  various  enforcement  sanctions  with  the  dominant 
theories  of  legal  punishment  to  help  understand  the 
justifications  for  various  types  of  punishment.   Arguments 
about  punishment  tend  to  fall  into  three  broad  camps: 
retributivism,  utilitarianism,  and  rehabilitationism.   The 
retributive  view  is  founded  on  the  idea  of  "just  deserts" — 
society  punishes  the  criminal  because  "the  blameworthiness 
he  has  incurred  through  his  actions  makes  it  morally  fitting 
that  we  do  so."'   The  utilitarian  view  holds  that  punishment 


'  Immanuel  Kant,  The  Metaphysical  Elements  of  Justice 
101  (John  Ladd  trans.,  1965). 
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is  justified  "to  the  extent  that  the  good  results  that  flow 
from  it  (primarily  deterring  future  violations  of  the  law) 
outweigh  the  evil  consequences  that  result  from  inflicting 
pain  on  the  individuals  who  are  punished."-   The 
rehabilitationist  philosophy — usually  considered  a  subclass 
within  the  utilitarian  sphere — holds  that  the  purpose  of 
punishment  is  to  treat  and  hopefully  cure  the  offender.^ 
Each  theory  offers  possible  justifications  of  criminal  and 
civil  punishment  for  open  meetings  law  violations,  depending 
upon  the  goal  of  punishment. 

An  attempt  to  show  that  open  meetings  laws  reflect 
utilitarian  values  more  than  retributive  or 
rehabilitationist  values  is  included  in  this  chapter.   It 
will  be  shown  that  the  practical  exigencies  of  open  meetings 
enforcement  make  the  attainment  of  truly  retributive  justice 
impossible.   Prosecutorial  discretion  is  but  one  example  of 
the  practical  difficulties  of  justifying  open  meetings 
enforcement  provisions  on  retributive  grounds. 
Prosecutorial  discretion  is  not  allowed  in  the  retributive 
model,  which  holds  that  all  offenders  must  be  punished. 
Retributivism  thus  fails  to  justify  a  system  of  enforcement 
where  prosecutors  often  allow  violations  to  go  unpunished. 
Likewise,  procedural  requirements  of  open  meetings  laws 


^  Paul  Campos,  The  Paradox  of  Punishment,  1992  Wis.  L. 
Rev.  1931,  1932. 

'   Id. 
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conflict  with  retributivism' s  demand  that  all  offenders  be 
punished  by  limiting  the  ability  of  prosecutors  to  enforce 
the  law  in  some  cases. 

Indeed,  even-handed  justice  can  be  attained,  but  only 
if  retributivism  is  rejected  as  the  rationale  for 
punishment.   Open  meetings  laws  advance  utilitarian,  not 
retributive,  principles  by  serving  to  further  open 
government.   Punishment  must  reflect  the  goal  of  the  laws, 
which  is  to  open  the  decision-making  processes  of 
governmental  bodies.   Ironically,  this  discussion  will  show 
that  utilitarian  policies  potentially  can  produce  a  more 
just  and  equitable  open  meetings  enforcement  scheme  than  can 
ever  be  achieved  by  a  retributive  policy.   A  review  of  the 
principles  of  each  philosophy  supports  a  utilitarian 
punishment  philosophy. 

Retribution 

Retributive  theory  would  hold  that  all  violations  of 
the  open  meetings  law  be  prosecuted  without  exception,  in 
keeping  with  the  maxim  that  crime  deserves  punishment. 
Modern  retributive  theory  generally  is  derived  from  the 
works  of  Kant  and  Hegel  nearly  200  years  ago.   Kant  argued 
that  when  a  rational  person  acts  in  a  particular  fashion 
toward  other  persons,  he  implicitly  authorizes  those  persons 
to  treat  him  in  a  similar  manner:   "[A]ny  undeserved  evil 
that  you  inflict  on  someone  else  among  the  people  is  one 
that  you  do  to  yourself.   If  you  vilify  him,  you  vilify 
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yourself;  if  you  steal  from  him,  you  steal  from  yourself;  if 
you  kill  him,  you  kill  yourself."*  According  to  Kant,  the 
essential  nature  of  reason  is  that  reasoned  action  assumes 
reciprocity  of  action  on  the  part  of  other  reasonable 
beings.   It  follows  that  to  treat  a  person  as  he  has  treated 
others  is  simply  to  accord  him  the  respect  that  is  due  a 
person  whose  choices  are  rationally  willed.''   Thus,  only 
through  inflicting  on  criminals  the  pain  that  they  have 
chosen  to  inflict  on  others  can  we  properly  acknowledge  the 
freedom  of  their  rational  choice  and,  hence,  their 
personhood.* 

Hegel  justified  punishment  from  the  opposite  direction, 
from  the  perspective  of  the  criminal's  victim.   For  Hegel, 
the  purpose  of  punishment  is  to  restore  the  proper  relation 
of  equality  between  sovereign  persons  whom  the  criminal's 
act  had  destroyed.^   Because  the  criminal  had  intentionally 
willed  injury  to  the  victim  in  an  unjustified  manner, 
justice  requires  that  this  injury  be  "canceled  out"  by 
intentionally  inflicting  a  similar  injury  on  the  criminal.* 


■*  Immanuel  Kant,  The  Metaphysical  Elements  of  Justice 
101  (John  Ladd  trans.  1965). 

^    Id.    at  102. 

^  Campos  at  1931,  See  also  Herbert  Morris,  Persons  and 
Punishment,  52  Monist  475-94  (1968) . 

^  Georg  W.F.  Hegel,  The  Philosophy  of  Right  69  (T.M. 
Knox  trans.  1962) . 

*  Id.    at  72. 
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Otherwise,  the  criminal  would  be  left  standing  in  an  unjust 
position  of  superiority  to  the  criminal's  victim.   By 
punishing  the  criminal,  the  state  as  the  victim's 
representative  humbles  the  criminal's  will  to  the  same 
degree  that  the  criminal  exalted  his  will  over  that  of  his 
victim.   The  proper  equality  of  persons  is  thereby  restored 
by  justice.^ 

Retributive  legal  philosophy  often  is  mistakenly 
simplified  as  vengeance;  indeed.  Justice  Oliver  Wendell 
Holmes  wrote  in  1923  that  retribution  is  "only  vengeance  in 
disguise."'"  Today,  most  retributivists  contend  that 
retribution  no  longer  means  "an  eye  for  an  eye,  and  a  tooth 
for  a  tooth.""   Instead,  retributivists  argue  that  there  is 
a  necessary  connection  between  punishment  and  guilt. 
Retributive  theory  holds  that  no  person  should  be  punished 
unless  proven  guilty,  but  also  holds  that  all  offenders 
proven  guilty  deserve  punishment  regardless  of  mitigating 
circumstances,  the  degree  of  harm,  or  other  external 
factors.   Utilitarians  argue  that  retributivism  still 
centers  on  vengeance,  but  retributivists  point  to  societal 
condemnation  as  the  justification  for  punishment. 


"  Id. 

'"  Oliver  Wendell  Holmes,  The  Common  Law  45  (Little 
Brown  192  3) . 

"  Matthew  5:38-39. 
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Modern  philosophers  such  as  Walter  Berns,  Joel 

Feinberg,  and  Henry  Hart  defend  punishment  as  an  expression 

of  society's  anger  toward  the  offender.'-   In  a  1982 

article,  Berns  said  that  punishment  expresses  "righteous" 

anger,  an  anger  "somehow  connected  with  justice."''' 

Anger  is  expressed  or  manifested  on  those 
occasions  when  someone  has  acted  in  a  manner  that 
is  thought  to  be  unjust,  and  one  of  its  origins  is 
the  opinion  that  men  are  responsible,  and  should 
be  responsible.  .  .  .  Anger  recognizes  that  only 
men  have  the  capacity  to  be  moral  beings  and,  in 
so  doing,  acknowledges  the  dignity  of  human 
beings.  '** 

Berns'  retributivist  theory  is  based  upon  the  work  of 

Henry  Hart,  the  leading  proponent  of  the  condemnatory  or 

reprobative  retributivists.   Hart  argues  that  a  crime  is  an 

affront  to  social  morality  as  articulated  in  the  criminal 

law.'**   To  Hart,  society's  contempt  for  the  offender's 

action  constitutes  the  primary  reason  of  punishment.   No 

other  justification  is  needed,  for  societal  condemnation 

serves  to  further  the  democratic  principles  expressed  in  the 

criminal  code.   Another  theorist,  Joel  Feinberg,  agrees  with 

Hart  but  places  greater  emphasis  on  the  symbolic  function  of 

punishment  as  condemnation.   In  other  words,  Feinberg  argues 


'^  Walter  Berns,  The  Morality  of  Anger,  in  Hugo  Bedau, 
ed..  The  Death  Penalty  in  America  334-35  (Oxford  1982). 

'^  Id.    Also  see  Stanley  Brubaker,  Can  Liberals  Punish? 
82  Am.  Pol.  Sci.  Rev.  825  (Sept.  1988). 

'^  Berns,  3  34. 

'"^  Henry  M.  Hart,  Jr.  ,  The  Aims  of  the  Criminal  Law,  2  3 
Law  and  Contemporary  Problems  404  (Summ.  1958) . 
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that  by  punishing  what  is  established  as  wrong,  society 
affirms  what  is  right."* 

It  is  important  to  note  that,  unlike  Kant,  some 
retributivists  also  claim  a  moral  connection  between 
punishment  and  guilt.   The  connection  is  established  by 
making  punishment  a  question  of  responsibility  or 
accountability.   Kant  assumed  that  punishment  can  be 
justified  only  when  men  can  see  the  consequences  of  their 
actions  and  learn  to  avoid  those  that  result  in 
punishment.'^  The  modern  retributivists  reject  the  Kantian 
position  of  a  justice  system  without  moral  values,  arguing 
instead  that  justice  must  be  based  on  moral  considerations. 
As  A.  C.  Ewing  wrote,  "A  theory  which  does  not  take  account 
of  the  moral  side  of  punishment  can  hardly  ...  be 
complete,  for  an  essential  failure  of  crime  is  that  it  is 
morally  wrong,  and  a  theory  which  is  wholly  expressed  in 
terms  of  pain  can  hardly  be  adequate  to  the  moral  issues 
involved.""*   No  such  moral  link  exists  in  the  utilitarian 
or  rehabilitation  theories. 

Examples  of  retributivism  linger  in  criminal  law,  but 
punishment  for  punishment's  sake  has  largely  been  rejected 
for  crimes  not  involving  violence  against  other  persons. 


'^  Joel  Feinberg,  Doing  and  Deserving:  Essays  in  the 
Theory  of  Responsibility  99  (Princeton  Univ.  1970)  . 

'^  Kant,  222. 

'**  A.C.  Ewing,  The  Morality  of  Punishment  60-61  (1929) 
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The  death  penalty  in  many  states,  for  example,  survives  as 
perhaps  the  clearest  example  of  retributive  punishment,'^  as 
do  other  laws  based  on  moral  issues,  such  as  laws 
prohibiting  obscenity. 

Many  difficulties  have  been  noted  with  the  concept  of 
retribution.   Kant  pointed  out  that  since  the  law  often 
requires  a  finding  of  intent  before  punishing  acts,  the 
punisher  must  acquire  or  assume  information  that  is  often 
inferred  from  the  evidence.   In  other  words,  the  state  can 
observe  actions  contrary  to  the  law  and  can  observe  that 
they  were  performed  consciously,  but  can  not  observe  the 
intent  of  the  actor.-"  Kant  also  questioned  whether  human 
beings,  who  are  always  imperfect  themselves,  have  the 
necessary  moral  standing  to  punish.-' 

Hegel  questioned  whether  society  could  inflict  a 
properly  reciprocal  punishment  on  someone  who  lacked  the 
necessary  attributes  for  such  punishment.   In  other  words, 
Hegel  argued  that  punishment  may  have  little  effect  on 
persons  unwilling  or  unable  to  understand  that  their  actions 
were  wrong.   For  example,  he  asked  how  one  could  justly 


''*  Philip  Bean,  Punishment:  A  Philosophical  and 
Criminological  Inquiry  15  (1981) . 

^"  Immanuel  Kant,  Religion  Within  the  Limits  of  Reason 
Alone  16  (Theodore  M.  Greene  &  Hoyt  H.  Hudson  trans.  1960) . 

^'  Immanuel  Kant,  Universal  Practical  Philosophy,  in 
Lectures  on  Ethics  55,  67-68  (1978) . 
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punish  a  blind  man  for  blinding  others.--   Retributive 
theorists  still  struggle  with  similar  questions.   How,  they 
ask,  can  one  know  with  sufficient  certainty  how  much 
punishment  is  called  for  in  a  particular  case  in  order  to 
achieve  reciprocity?" 

Utilitarianism 

The  second  major  theory  of  punishment  is 
utilitarianism,  or  deterrence.   The  classic  utilitarian 
employs  two  rules  of  conduct:   The  first  is  that  one  should 
always  choose  to  perform  only  those  actions  that  maximize 
pleasant  experiences  and  minimize  painful  ones,  and  the 
second  is  that  each  person  affected  by  these  actions, 
regardless  of  social  status,  is  to  count  as  one  and  that  no 
person  is  to  be  counted  as  more  than  one.-'' 

Utilitarians  agree  that  crime  is  an  antisocial  act,  an 
attempt  to  promote  the  criminal's  well-being  at  the  expense 
of  others.   Deterrence — the  preventive  effect  of  punishment 
on  other  members  of  society — operates  to  counteract  the 
criminal  urge.   To  Bentham,  punishment  is  not  justified 
unless  it  sends  a  message  to  other  citizens  that  similar 
behavior  will  result  in  similar  punishment.   The  effect  of 
deterrence  on  the  rest  of  society  is,  to  Bentham,  as 


22  Hegel,  The  Philosophy  of  Right  69-81  (T.M.  Knox 
trans.  1962) . 

2^  Campos  at  193  3. 

2"*  Jeremy  Bentham,  An  Introduction  to  the  Principles  of 
Morals  and  Legislation  (J.  Berns  &  H.L.A.  Hart,  eds.  1970). 


217 

important  as  the  punishment's  effect  on  the  offender.   As 

the  classic  exponent  of  utilitarianism,  Jeremy  Bentham, 

said, 

Pain  and  pleasure  are  the  great  springs  of  human 
action.   When  a  man  perceives  or  supposes  pain  to 
be  the  consequence  of  an  act  he  is  acted  on  in 
such  a  manner  as  tends  with  a  certain  force  to 
withdraw  him  as  it  were  from  the  commission  of 
that  act.   If  the  apparent  magnitude  be  greater 
than  the  magnitude  of  the  pleasure  expected  he 
will  be  absolutely  prevented  from  performing  it.^^ 

Bentham 's  1789  work,  An  Introduction  to  the  Principles 

of  Morals,-''  introduced  the  utilitarian  justification  of 

punishment.   For  Bentham,  the  principle  of  utility,  or 

social  benefit,  serves  as  the  cornerstone  of  all  moral 

actions.   According  to  Bentham,  all  human  beings  consent  to 

moral  principles.   He  argued  that  utilitarian  theory 

underlies  not  only  individual  morality  but  the  morality  of 

government  as  well. 

The  business  of  government  is  to  promote  the 
happiness  of  society,  by  punishing  and  rewarding. 
.  .  .  In  proportion  as  an  act  tends  to  disturb 
that  happiness,  in  proportion  as  the  tendency  of 
it  is  pernicious,  will  be  the  demand  that  it 
creates  for  punishment." 

Bentham  viewed  punishment  itself  as  an  evil  since  it 

inflicts  pain  or  suffering,  and  he  argued  that  "it  ought 

only  to  be  admitted  in  as  far  as  it  promises  to  exclude  some 


^"^  Jeremy  Bentham,  Principles  of  Penal  Law  396  (1962)  . 

^*  Jeremy  Bentham,  An  Introduction  to  the  Principles  of 
Morals  (1789;  reprinted  Hafner  Press  1948). 

"  Bentham,  ch.  7,  §  1. 
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greater  evil."-**   Punishment  accomplishes  its  mission 
primarily  through  deterrence;  compensation,  or  providing  of 
some  satisfaction  to  the  party  injured,  is  not  the  primary 
purpose  of  utilitarian  punishment,  because  "no  such  pleasure 
is  ever  produced  by  punishment  as  can  be  equivalent  to  the 
pain.  "2' 

Bentham  argued  that  society  punishes  to  deter  future 
wrongdoing  because  mischief  detracts  from  societal  happiness 
or  utility.   Bentham  justified  punishment  by  showing  not 
that  it  serves  justice  but  that  it  promotes  the  general 
welfare  by  promoting  safety,  civility,  and  social  order. 
Bentham 's  principles  of  utility  offer  four  canons  to  guide 
legislators.   Punishment  is  worthwhile  only  1)  to  prevent 
all  potential  offenses;  2)  if  this  fails,  to  induce  a  person 
to  commit  a  less  mischievous  offense;  3)  to  dispose  an 
offender  to  do  as  little  mischief  as  is  necessary  to  his 
purpose;  4)  and  to  prevent  the  mischief  with  as  little 
governmental  intrusion  as  possible.^" 

It  follows  then,  according  to  Bentham,  that  punishment 
ought  not  be  employed  when  it  is  inefficient,  unprofitable, 
or  too  expensive.  Unlike  the  retributivists,  who  generally 
agree  that  punishments  must  be  inflicted  whenever  laws  have 


(1968) 


Jd.  at  ch.  13,  §  2. 

Id. 
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been  broken,  Bentham  viewed  punishment  as  another  evil  to  be 
avoided  if  at  all  possible. 

Another  legal  theorist,  Cesare  Beccaria,  attempted  in 
1764  to  bridge  the  gap  between  social  utility  and  the 
punishments  occasionally  demanded  by  justice.   In  his 
landmark  treatise.  An  Essay  on  Crimes  and  Punishments.^' 
Beccaria  argued  that  man  must  sacrifice  part  of  his  natural 
liberty  in  order  to  enjoy  peace  and  security.   This  peace 
and  security  must  be  defended,  and  punishment  is  the  means 
to  that  end."*-   Like  Bentham,  Beccaria  argued  that  society 
must  justify  punishment  by  asking  whether  punishment  is 
useful  or  necessary  for  the  safety  or  good  order  of 
society.^'   Beccaria  combined  utilitarianism  with  a  rights- 
based  social  contract  theory.   Social  contract  theory  holds 
that  men  give  up  some  of  their  natural  liberty,  agree  to 
obey  laws,  and  agree  to  be  punished  if  they  violate  them, 
but  only  because  doing  so  is  necessary  for  social 
stability.'"'   Thus,  Beccaria  argued  that  the  social  contract 
justified  punishment  only  when  necessary  to  uphold  the 
social  contract. 


""  Cesare  Beccaria,  An  Essay  on  Crimes  and  Punishments 

(1764;  reprinted  MacMillan  1985). 

■^^  Beccaria,  chs.  1,  4. 

"  Id.    at  ch.  11. 

^*  Id.    at  ch.2. 
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Utilitarians  argue  that  punishment  is  justified  only  if 
it  furthers  one  of  several  societal  goals.   First, 
unnecessary  cruelty  should  be  eliminated  from  legal 
punishments.   The  early  utilitarians  were  mostly  concerned 
with  ending  capital  and  corporal  punishments  prevalent  in 
Europe  and  America  at  the  time,  but  their  rejection  of 
excessive  punishments  extended  even  to  minor  crimes.^'' 
Utilitarians  argue  that  excessive  punishments  serve  only  to 
harden  criminals  and  ensure  that  they  will  commit  more 
crimes,  while  moderate  sentences  would  be  more  likely  to 
encourage  responsiveness  of  an  offender."** 

Second,  the  punishment  must  be  proportionate  to  the 
crime.   The  principle  of  utility  holds  that  the  gravity  of 
the  punishment  depends  upon  the  extent  of  the  injury  to 
society."   The  utilitarians  have  failed  to  explain  how 
societal  injury  is  to  be  measured.   However,  by  linking 
punishment  to  the  severity  of  the  crime,  utilitarians  argue 
that  a  sort  of  sliding  scale  of  punishment  will  emerge:   an 
upper  limit  of  punishment  for  severe  crimes,  with  lesser 
crimes  receiving  more  moderate  sentences. 

Third,  punishment  should  be  widely  publicized  for  its 
deterrent  effect.   Beccaria  and  Bentham  urged  governments  to 
dispense  justice  quickly  and  publicly,  so  the  public  would 


^^   Newman,  15  3 
'"   Id. 
"  Id. 
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clearly  see  the  connection  between  the  offense  and  the 
punishment.''*   Utilitarians  place  great  emphasis  on  the 
effect  of  public  punishments  on  potential  wrongdoers,  and 
view  the  ignominy  of  punishment  as  a  positive  factor  to  be 
used  to  prevent  crime.   Even  minor  offenses  resulting  in 
fines  or  restitution  should  be  given  publicity.   Bentham 
argued  that  publicity  serves  as  a  public  threat  to  prevent 
potential  offenders  from  committing  offenses.   "General 
prevention  ought  to  be  the  chief  end  of  punishment,  as  it  is 
its  real  justification,"  according  to  Bentham.   "Take  away 
this  resource  [publicity] ,  and  the  power  of  the  laws  will  be 
very  limited."^'' 

Perhaps  the  greatest  difference  between  retributive  and 
utilitarian  philosophy  is  the  utilitarian  belief  that 
punishment  may  help  reform  the  criminal  so  that  the 
offender's  wish  to  commit  crimes  will  be  lessened. 
Conviction  and  simple  imposition  of  a  penalty  might 
themselves  be  thought  to  contribute  to  reform  if  they  raise 
awareness  of  the  violation.   However,  reform  is  usually 
conceived  as  involving  more  positive  steps  to  alter  basic 
character  or  improve  skills  in  order  to  make  offenders  less 
antisocial."*"  Utilitarians  thus  focus  punishment  not  only 


"**  Newman,  154. 

''*  Bentham,  Principles  of  Penal  Law,  371 

^^   Greenawalt,  74  J.  Grim.  L.  343,  351. 
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on  deterrence,  but  also  on  helping  the  offender  learn  how  to 
behave  in  the  future. 

Rehabilitation 

An  offshoot  of  utilitarianism,  rehabilitation  holds 
that  punishment  should  be  limited  to  the  means  necessary  to 
ensure  treatment  aimed  at  reform."'   One  of  the  earliest 
proponents  of  rehabilitation,  St.  Thomas  Aquinas,  described 
punishment  as  "medicinal"  and  "not  simply  as  a  cure  for  past 
sins  but  as  a  preventative  of  future  sins  or  even  as  an 
inducement  to  some  good.""'   Unlike  retributivism  and 
utilitarianism,  rehabilitation  requires  an  examination  of 
the  offense,  the  criminal,  the  criminal's  social  environment 
and  background,  the  criminal's  physical  and  emotional  state, 
and  the  penalty  that  will  yield  a  punishment  aimed  at 
reforming  the  offender.*'' 

Advocates  of  rehabilitation  view  crime  as  a  social 
disease.   Rehabilitation-oriented  philosophers  sprinkle 
medical  terminology  throughout  their  writings:   "treatment," 
"application,"  "correctional  processes,"  and  "relapse"  are 
substituted  for  "punishment,"  "sentence,"  "incarceration," 
and  "recidivism,"   Punishment  means  nothing  more  to 
rehabilitationists  than  a  legal  way  to  require  treatment. 


"'  Bean,  46-47 


"^  St.  Thomas  Aquinas,  Summa  Theologiae  (trans.  T.C, 
O'Brien)  Q.  87,  Sec.  7,  37  (1974). 

"''  Bean,  54. 
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The  modern  rehabilitation  argument  was  formulated  in 
1890  by  Enrico  Ferri,  founder  of  the  positivist  school  of 
criminology.   Positivism,  which  holds  that  all  offenders  can 
eventually  be  reformed,  arose  at  the  end  of  the  nineteenth 
century  when  experts  realized  that  despite  all  of  the 
utilitarian  reforms  of  the  past  century,  crime  continued  to 
increase.^   Ferri  viewed  punishment  as  extremely 
ineffective  at  reducing  crime  and  challenged  the 
government's  right  to  punish  without  regard  for  the  welfare 
of  the  offender.   Ferri  argued  that  the  right  to  punish 
could  not  be  derived  from  moral  guilt  or  responsibility  for 
criminal  acts  or  even  deterrence,  but  upon  what  he  described 
as  "man's  natural  conditions  of  existence,"^''  that  is,  every 
man's  fight  for  survival. 

Ferri  was  an  advocate  of  criminalist  Cesare  Lombardo ' s 
work  arguing  that  the  scientific  method  could  identify  a 
class  of  persons  born  with  a  tendency  toward  crime,  or  "born 
criminals."'"'   If  science  could  identify  born  criminals, 
Ferri  argued  that  punishment  alone  would  do  nothing  to 
reform  them,  as  they  simply  would  commit  crimes  in  the 
future  unless  the  state  intervened  in  their  social 
upbringing.   He  identified  three  groups  of  people:   the 


'^   Graeme  Newman,  The  Principles  of  Punishment  212 
(1978)  . 

'*''  Enrico  Ferri,  Criminal  Sociology  64  (1890)  . 

^^  Ferri,  46. 
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majority  of  the  population  who  would  never  commit  a  crime; 
the  born  criminals,  against  whom  punishment  without 
rehabilitation  was  useless;  and  the  occasional  criminals, 
against  whom  punishment  alone  might  be  effective.'*^ 

To  Ferri,  crime  could  be  prevented  only  by  studying  and 
treating  the  offender.   Through  the  study  of  criminal  acts 
and  the  treatment  of  offenders,  Ferri  argued  that  crime 
ultimately  could  be  predicted  and  criminals  identified 
before  they  committed  crimes/**   Ferri '  s  views  flourished 
and  became  the  dominant  theme  of  legal  and  correctional 
philosophy  in  the  mid-1900s. 

Like  utilitarianism,  rehabilitation  does  not  rely  upon 
a  link  between  morality  and  punishment,  and  therefore 
contradicts  the  retributive  justification  that  all  offenses 
must  be  punished.  Instead,  rehabilitation  theory  justifies 
punishment  as  the  means  by  which  offenders  are  compelled  to 
submit  to  treatment.  Thus,  in  a  rehabilitative  setting, 
there  is  no  justification  for  punishment  beyond  treatment. 

Critics  point  to  weaknesses  of  rehabilitation  theory  as 
an  independent  justification  for  punishment.   One  major 
weakness  of  rehabilitation  is  its  rejection  of  deterrence  as 
a  goal  of  punishment.   By  focusing  entirely  on  the 
offender's  own  good,  rehabilitation  has  been  criticized  as 
ignoring  the  very  real  effect  that  punishment  has  on  the 


Newman,  212 
Id. 
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rest  of  the  community.'*'  Rehabilitation  theory  also  fails 

to  address  the  problem  of  wilful,  repeated  offenses,  relying 

instead  on  the  optimistic  argument  that  even  the  most 

hardened  offender  can  be  rehabilitated  through  repeated 

treatment."*"  As  the  retributivist  H.  L.  A.  Hart  said, 

rehabilitation  rejects  the  possibility  that  some  offenders 

fundamentally  disagree  with  and  refuse  to  comply  with  the 

law. 

Retribution,  Rehabilitation,  and  Utilitarianism: 
Applvinq  Punishment  Theory  to  Open  Meetings  Practice 

The  contrast  between  retribution,  rehabilitation,  and 

utilitarianism  is  clear.   Retributivists  view  the  aim  of 

punishment  in  terms  of  just  deserts,  while  the  aim  of 

punishment  for  utilitarians  is  to  redirect  antisocial 

behavior."*'   Rehabilitation,  meanwhile,  seeks  to  use 

punishment  as  a  means  for  changing  the  offender's  character 

or  refashioning  the  offender's  lifestyle.   While  retribution 

and  utilitarian  philosophers  view  rehabilitation  merely  as 

an  incidental  byproduct  of  punishment,  rehabilitation  makes 

reform  the  goal  of  punishment.   Advocates  of  rehabilitation 

contend  that  punishment  is  designed  not  only  to  revise 

conduct  in  conformance  with  the  law  but  also  to  alter  an 


"'  Bean,  63. 

''  Id. 

■"*'  Bean,  32. 
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offender's  way  of  thinking  and  living  to  better  reflect  the 
mores  of  society. 

Many  of  the  enforcement  provisions  of  state  open 
meetings  laws  reflect  retributive  principles.   The 
provisions  focus  on  just  deserts,  staggering  the  severity  of 
punishment  to  reflect  society's  condemnation  for  various 
degrees  of  open  meetings  violations.   The  application  of 
retributive  principles  to  open  meetings  ignores  the  goal  of 
open  meetings  laws — greater  openness — in  favor  of  meting  out 
punishment  aimed  at  just  deserts. 

Retributive  theory  assumes  that  the  law  always 
correctly  reflects  the  mores  of  society.   Through  the  law, 
society  condemns  actions  deemed  antisocial  in  an  effort  to 
uphold  the  social  order.   Such  a  model  ignores  the  many 
complex  issues  raised  by  open  meetings  laws.   For  physical 
crimes  such  as  rape  or  murder,  harm  is  obvious  and 
punishment  is  desired  by  most  citizens.''-   For  these  crimes 
as  well  as  others  directed  at  individuals,  fairness  to 
victims  rather  than  fairness  to  all  law-abiding  citizens 
might  be  thought  to  justify  punishment .'''   Retributive 
theory  justifies  punishment  for  these  crimes  largely  because 
"the  harm  itself  justifies  the  imposition  of  punishment."'''' 


-"  Kent  Greenawalt,  Commentary:  Punishment,  74  J.  Crim. 
L.  343  (1983)  . 


■"  Id.    at  349 
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This  is  not  the  case  with  open  meetings  laws,  in  which 
harm  often  is  tied  to  public,  and  not  private,  interests  and 
where  offenders  can  even  argue  that  punishment  is  not 
warranted  or,  more  importantly,  that  the  law  punishes 
actions  which  should  not  be  illegal.   Unlike  murder,  rape, 
and  robbery — crimes  for  which  punishment  can  be  justified 
solely  on  retributive  grounds--public  officials  often 
rightly  debate  the  value  of  certain  provisions  in  open 
meetings  laws.   For  example,  a  public  body  may  gather  to 
discuss  issues  involving  issuance  of  government  bonds  or 
other  instruments  of  public  debt.   If  such  a  meeting 
violates  the  law,  the  officials  may  argue  that  despite  the 
lack  of  an  exemption  covering  such  a  gathering,  the  public 
interest  likely  would  be  harmed  by  opening  such  a  discussion 
to  the  public.   Retributivism  makes  no  allowances  for  such 
arguments;  crime  begets  punishment  without  exception. 

Retributivists  justify  the  practice  of  punishment  as 
being  self-evident  that  offenders  should  be  punished  because 
they  have  done  wrong.   In  addition,  retribution  demands  that 
the  distribution  of  justice,  or  the  punishment  handed  out 
for  each  offense,  be  fixed  in  advance.''''   Reciprocity 
demands  that  punishments  be  fixed  in  advance  for  each 
offense.   Mitigating  circumstances  are  not  part  of  the 
retributive  philosophy. 

"  Bean ,  2  3. 
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However,  it  is  difficult  to  envision  that  a  reciprocal 
punishment  can  be  decided  for  open  meetings  violations. 
Indeed,  it  can  be  argued  that  punishment  is  not  the  goal  of 
open  meetings  laws.   The  declarations  of  the  various  state 
legislatures  and  of  the  courts  make  clear  that  most  open 
meetings  laws  are  designed  not  to  make  criminals  of  public 
officials  but  to  induce  them  to  take  more  action  in  public. 
Retributive  theory,  on  the  other  hand,  holds  that  punishment 
is  justified  because  the  criminal,  as  an  agent  capable  of 
acting  morally,  deserves  to  be  punished.   The  retributive 
view  of  punishment  justifies  the  infliction  of  punishment 
even  though  it  will  do  neither  him  nor  anyone  else  any  good. 
Surely  open  meetings  laws  attempt  to  further  greater  goals 
than  merely  the  imposition  of  order.   Retributive  philosophy 
fails  to  further  the  goals  of  open  government  and  self- 
governance,  favoring  instead  the  single-minded  pursuit  of 
reciprocity. 

Retributive  punishment  demands  a  reciprocity  of 
suffering.   Yet  reciprocity  may  not  achieve  the  policy  goals 
of  open  meetings  laws.   If  the  goal  of  open  meetings  laws  is 
open  government,  how  should  the  state  punish  a  guilty 
offender,  in  retributive  terms,  so  as  to  take  from  the 
plaintiff  what  he  took  from  the  public  who  were  denied 
access  to  the  meeting?   Or,  as  Hegel  would  ask,  what 
punishment  will  inflict  on  the  plaintiff  the  suffering 
necessary  to  annul  his  crime  and  once  more  place  him  in  a 
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position  of  equality  with  his  victim?   Does  either  avenue  of 
inquiry  foster  open  government?   A  statute  with  an 
identifiable  social  goal--open  government--demands  more  than 
retributive  reciprocity.   It  demands  punishments  that  work 
first  and  foremost  to  open  government.   Retributive 
punishment  seeks  first  and  foremost  to  achieve  reciprocity, 
and  for  that  reason  fails  to  adequately  respond  to  the 
policy  goals  inherent  in  open  meetings  statutes. 

In  addition,  open  meetings  laws  do  not  seek  to  protect 
citizens  from  physical  violence — the  lone  use  that 
philosophers  generally  view  as  the  best  forum  for 
retributive  punishments.   Instead,  the  statutes  attempt  to 
establish  a  policy  of  open  government  balanced  with  the 
occasional  need  for  secrecy  in  limited  decision  making 
scenarios.   For  these  reasons,  retributive  principles  should 
not  guide  lawmakers  adopting  or  revising  open  meetings 
enforcement  provisions. 

The  utilitarian,  on  the  other  hand,  argues  that  the 
purpose  of  punishment  is  for  general  prevention. 
Utilitarians  seek  to  use  punishment  as  a  method  of  reminding 
citizens  of  their  obligations,  in  the  form  of  legal 
threats.   Utilitarianism  holds  that  punishment  is  not 
justified  unless  it  furthers  the  greater  social  good. 
Punishment  is  not  viewed  as  a  victory  for  justice  but  as  a 
failure  of  deterrence,  and  government  punishes  only  to 
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prevent  future  offense  from  occurring,  not  to  shame  or 
physically  deprive  the  offender.''^ 

Utilitarianism  can  be  contrasted  with  retribution  by 
its  lack  of  concern  for  the  offender's  morality. 
Retributivists  ground  punishment  in  terms  of  right  and  wrong 
and  argue  that  the  law  reflects  moral  sentiments."   Thus, 
punishment  must  be  employed  whenever  a  law  is  broken  for  no 
other  reason  than  because  the  law  has  been  broken. 
Retribution  links  punishment  to  guilt,  a  link  utilitarians 
refuse  to  make.   As  for  open  meetings  laws,  there  is  little 
evidence  of  a  direct  link  between  law  and  morality. 
Instead,  open  meetings  laws  reflect  basic  democratic 
justifications — the  importance  of  involvement  in  government 
decision  making,  in  the  search  for  truth,  or  as  a  mechanism 
for  effectuating  social  change  without  resort  to  violence  or 
undue  coercion.''*' 

Utilitarians  base  punishment  not  on  guilt  or  moral 
values  but  on  the  basic  need  to  encourage  certain  behaviors 
while  controlling  others.   The  law  is  no  more  than  a  means 
to  an  end--the  "total  happiness  of  the  community,"  as 


^^   Jeremy  Bentham,  An  Introduction  to  the  Principles  of 
Morals  and  Legislation  304  (1948) . 

"  Immanuel  Kant,  The  Metaphysical  Elements  of  Justice 
99  (1965) . 

"'*'  Thomas  Emerson,  Legal  Foundations  of  the  Right  to 
Know,  1976  Wash.  L.  Rev.  1,  2  (1976). 
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Bentham  described  it."   Utilitarianism  also  allows  the  law 
to  be  changed — and  enforced — according  to  the  demands  of 
society.   Retribution  allows  for  no  such  change.  Only 
utilitarians  argue  that  the  law  is  for  the  sovereign  to 
decide;  Bentham  defined  law  as  a  "sign  declarative  of  a 
violation  conceived  or  adopted  by  the  sovereign  in  a 
state."*"  Thus,  the  principles  of  utilitarianism  best 
reflect  the  democratic  model  of  public  policy  chosen  by  the 
electorate. 

Therefore,  utilitarianism  allows  for  punishment 
designed  to  further  the  social  utility  of  open  meetings 
laws.   Punishment  is  justified  only  when  it  furthers  the 
goal  of  greater  openness,  and  punishments  are  tailored  to 
achieve  that  objective.   Instead  of  punishment  for 
punishment's  sake,  punishment  is  used  only  to  advance  open 
government. 

Rehabilitation,  a  subset  of  utilitarianism,  may  justify 
training  and  education  for  public  officials  but  would  not 
justify  more  stringent  measures  because  of  its  focus  on  the 
offender.   Rehabilitation  and  utilitarianism  have  much  in 
common:   Both  share  the  view  that  punishment  also  is  an  evil 
to  be  avoided;  both  attempt  to  prevent  future  offenses  and 
to  increase  societal  good;  and  both  regard  the 
retributivists'  arguments  about  moral  guilt  as  irrelevant. 


Bentham,  1948,  at  281. 

Jeremy  Bentham,  Of  Laws  in  General  1  (1970) . 
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However,  rehabilitationists  view  the  offender  as  a  victim, 
troubled  and  in  need  of  intervention  by  the  state. 
Utilitarians  accept  that  the  offender  is  responsible  for  his 
actions;  otherwise,  deterrence  would  have  no  impact  on 
society. 

By  focusing  on  the  offender  rather  than  on  the  illegal 
act,  rehabilitation  rejects  deterrence  as  a  goal  of  law.*' 
Rehabilitation  is  not  aimed  at  maintaining  social  order  but 
at  saving  individual  offenders.   Open  meetings  laws,  on  the 
other  hand,  rely  on  deterrence  to  foster  open  government. 
Public  officials  are  expected  to  become  familiar  with  the 
law  and  to  abide  by  its  commands.   Failure  to  do  so  may 
merit  treatment  and  education,  but  it  may  also  merit  civil 
fines  and  even  criminal  punishment.   Rehabilitationists 
reject  such  punishment  as  punishment  for  punishment's  sake 
unless  the  punishment  compels  the  offender  to  attend 
treatment . 

For  these  reasons  and  because  of  the  failure  of  the 
other  theories  to  justify  open  meetings  laws,  it  is  argued 
that  utilitarian  principles  guide  state  lawmakers  in 
amending  or  revising  their  statutes'  enforcement  provisions. 
Open  meetings  laws  should  reflect  the  major  utilitarian 
principles  of  legal  punishment:   1)  the  principle  of 
utility,  that  is,  that  punishments  should  be  organized 
according  to  the  principle  of  the  greatest  happiness  for  the 

*'  Bean,  46. 
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greatest  number;  2)  as  far  as  the  criminal  law  is  concerned, 
the  gravity  of  an  offense  should  be  measured  by  the  injury 
done  to  society;  and  3)  punishment  should  not  be  used  where 
punishment  will  be  groundless,  inefficient,  unprofitable,  or 
needless. 

The  adoption  of  utilitarian  principles  for  open 
meetings  enforcement  does  not  preclude  adoption  of 
retributive  or  rehabilitationist  philosophies  where  they  are 
apparent.   For  example,  convincing  arguments  for  certain 
features  of  the  rehabilitation  doctrine  may  arise  during 
discussion  of  how  best  to  punish  first-time  open  meetings 
violators.   Likewise,  certain  features  of  the  retributive 
philosophy  may  best  justify  punishments  for  repeat  violators 
or  for  public  bodies  guilty  of  gross  violations.   Neither 
philosophy,  however,  provides  an  adequate  justification  for 
the  deterrent  approach  urged  by  this  study.   Utilitarian 
principles  best  reflect  the  current  state  of  open  meetings 
laws  and  thus  should  guide  their  enforcement. 

Utilitarian  principles  are  best  served  by  enforcement 
provisions  that  protect  the  public's  right  of  access  while 
sending  a  strong  deterrent  message  to  public  officials 
statewide.   Traditional  civil  remedies  accomplish  these 
goals,  while  criminal  penalties  and  civil  fines  accomplish 
little  more  than  infuriating  offenders  and  intimidating 
other  officials.   Criminal  penalties  and  civil  fines  also  do 
nothing  to  remedy  the  violation  which  gave  rise  to  the 
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complaint;  the  public  is  never  made  aware  of  what  took  place 
in  the  closed  meeting,  and  public  officials  are  not  required 
to  revisit  any  decisions  made  in  violation  of  the  law. 

In  the  conclusion  of  this  dissertation,  the  adoption  of 
enforcement  provisions  guided  by  utilitarian  principles  will 
be  urged.   The  proposed  sanctions  further  the  goal  of  open 
government  by  using  punishment  to  increase  open  government 
meetings.   With  open  government  as  the  goal  of  punishment, 
it  can  be  argued  that  many  of  the  current  enforcement 
sanctions  fail  to  produce  that  which  open  meetings  laws  were 
designed  to  ensure:   that  public  bodies  meet  publicly  to 
discuss  the  people's  business. 


CHAPTER  6 
CONCLUSION  AND  ANALYSIS 


The  provisions  designed  to  enforce  state  open  meetings 
statutes  have  led  to  varied  results  both  in  terms  of  actual 
enforcement  action  and  in  judicial  interpretation  of  the 
provisions.   In  some  states,  enforcement  provisions  are  used 
to  punish  alleged  violations  of  the  open  meetings  law. 
Public  officials  operate  with  the  knowledge  that  should  they 
violate  the  requirements  of  the  open  meetings  law,  they  may 
face  either  criminal  charges  or  a  civil  action.   On  the 
other  hand,  many  states  offer  little  if  any  evidence  of  ever 
having  enforced  the  state  open  meetings  statute. 

The  disparity  between  the  states  with  regard  to 
enforcement  of  open  meetings  violations  could  be  the  result 
of  strengths  and  weaknesses  in  the  statutes,  of  procedural 
requirements  in  the  statutes  limiting  the  enforcement  powers 
of  the  state  attorney  general,  local  prosecutors,  or  private 
citizens  by  judges  who  narrowly  interpret  the  open  meetings 
law,  or  by  the  attitudes  and  priorities  of  the  prosecutors 
themselves.   Each  factor  clearly  plays  a  role  in  enforcement 
activity,  but  it  is  impossible  to  pinpoint  one  factor  as  the 
sole  reason  either  for  strong  enforcement  or  for 
nonenf orcement.   The  result,  however,  is  the  same: 
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nonenforcement  has  all  but  removed  the  deterrent  effect  of 
open  meetings  law  enforcement  provisions.   Public  officials 
theoretically  may  violate  the  law  with  the  knowledge  that 
previous  violations  went  unpunished. 

The  enforcement  of  state  open  meetings  laws  considered 
in  this  dissertation  will  be  summarized  in  this  chapter. 
Next,  enforcement  provisions  aimed  at  maximizing  the 
utilitarian  goals  of  open  meetings  laws  while  minimizing  the 
role  of  retributive  punishment  in  open  meetings  enforcement 
will  be  recommended.   The  analysis  is  based  on  the  argument 
that  utilitarian  justifications  best  guide  open  meetings 
enforcement,  and  that  an  emphasis  only  on  social  utility 
rather  than  on  retributive  punishment  can  produce 
enforcement  provisions  that  advance  the  policy  goals  of  open 
meetings  laws.   This  analysis  will  suggest  some  weaknesses 
in  the  current  enforcement  provisions  that  could  be 
strengthened  by  changes  in  statutory  language  while 
proposing  several  new  provisions  directed  at  mediating  open 
meetings  cases  and  providing  training  and  education  to 
alleged  offenders  in  lieu  of  traditional  punishments. 

The  result  of  this  discussion  is  a  model  enforcement 
provision  containing  a  series  of  provisions  for  enforcement 
of  open  meetings  laws.   The  model  provision  focuses  on 
training  and  education  for  first-time  offenders  while 
gradually  increasing  the  severity  of  punishment  for 
subsequent  offenses.   The  key  difference  between  the  model 
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provision  and  many  current  enforcement  provisions  lies  in 

the  priority  given  to  nontraditional  punishments  such  as 

open  meetings  training.   Traditional  remedies  also  are 

included  in  the  model  statute,  but  the  proposed  provision 

differs  from  current  enforcement  procedures  by  placing 

primary  emphasis  on  advancing  the  goals  of  open  government. 

Finally,  suggestions  for  further  research  in  the 

broader  topic  of  state  open  meetings  laws  and  future  studies 

of  open  meetings  enforcement  are  offered  in  the  conclusion. 

More  traditional  statutory  and  case  law  research  is  needed, 

particularly  in  the  area  of  comparative  analysis,  but  survey 

and  social  science  research  topics  are  suggested  as  well. 

Summary  of  Findings  and  Problems 
with  the  Existing  Structure 

All  50  states  adopted  open  meetings  laws  in  order  to 

guarantee  by  statute  the  right  of  the  citizenry  to  attend  the 

meetings  of  governmental  bodies.   The  statutes  vary  widely 

from  state  to  state,  with  some  providing  far  more  specificity 

than   others   in   regard   to   bodies   covered   by   the   law, 

definitions  of  key  terms  such  as  "meeting,"  "agency,"  and 

"official  business,"  and  the  number  of  officials  required  to 

trigger  the  act's  requirements.    Generally,  however,  the 

statutes  declare  that  public  meetings  of  governmental  bodies 

shall  be  open  to  the  public,  define  the  bodies  and  meetings 

covered  by  the  law,  and  describe  the  bodies  or  topics  that  can 

be  excluded  from  coverage.   The  statutes  also  describe  with 

varying  degrees  of  specificity  the  notice  required  for  public 
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meetings  and  the  procedures  for  meeting  in  closed  or  executive 
session.  All  states  allow  executive  sessions,  but  the 
statutes  offer  a  wide  array  of  subjects  that  may  lawfully  be 
discussed  in  executive  session  in  different  states. 

Analysis  of  the  50  state  statutes  reveals  weaknesses  in 
the  statutory  language  of  many  states'  open  meetings  laws, 
particularly  with  regard  to  definitions  of  key  terms  such  as 
meeting  or  action  and  with  the  numerical  requirement  for 
gatherings  of  officials  triggering  the  open  meetings  law. 
Texas,  for  example,  has  defined  a  meeting  as  "any  deliberation 
between  a  quorum  of  members  of  a  governmental  body,  or  between 
a  quorum  of  members  of  a  governmental  body  and  any  other 
person,  at  which  any  public  business  or  public  policy  over 
which  the  governmental  body  has  supervision  or  control  is 
discussed  or  considered."' 

The  Texas  definition  of  a  meeting  covers  quasi- 
governmental  bodies  and  discussions  between  members  of  the 
governmental  body  and  any  other  person.  It  contains  a  broad 
description  of  the  types  of  discussions  covered  by  the  act, 
while  providing  exceptions  for  social  encounters  and  industry 
meetings.  Combined  with  specific  definitions  of 
"deliberation,"-   "governmental   body,"'   and   "quorum,"^   the 


'  Tex.  Rev.  Civ.  Stat.  Ann.  art.  6252-17 ( 1) (a)  (1993). 

^  "Deliberation"  means  a  verbal  exchange  during  a 
meeting  between  a  quorum  of  members  of  a  governmental  body, 
or  between  a  quorum  of  members  of  a  governmental  body  and 
any  other  person,  concerning  any  issue  within  the 
jurisdiction  of  the  governmental  body  or  any  public 
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Texas  open  meetings  law  clearly  defines  which  gatherings  are 
subject  to  the  requirements  of  the  act. 

However,  many  states  have  drafted  statutes  that  do  not 
define  meeting  at  all,  focusing  instead  upon  the  formality  of 
the  activity  that  takes  place  at  the  gathering.  Typical  of 
this  approach  are  the  laws  of  South  Carolina  and  Arkansas, 
which  state  that  all  "formal  or  informal,  special  or  regular" 
meetings  shall  be  open  to  the  public.''  Without  a  definition 
of  meeting,  however,  such  language  leaves  the  term  open  to 
judicial  interpretation  unless  lawmakers  provide  guidance 
through  other  sections  in  their  acts  reflecting  legislative 
intent  to  make  the  statutes  comprehensive. 

Other  legal  issues  are  raised  by  the  provisions  allowing 
for  closed  or  executive  sessions  for  certain  governmental 
bodies  or  for  all  governmental  bodies  to  discuss  certain 
topics  excluded  from  coverage.  State  legislatures  have 
excluded  many  types  of  discussions  from  open  meetings  laws 


business.  Tex.  Rev.  Civ.  Stat.  art.  6252-17 ( 1) (b)  (1993). 

''  "Governmental  body"  means  any  board,  commission, 
department,  committee,  or  agency  within  the  executive  or 
legislative  department  of  the  state,  which  is  under  the 
direction  of  one  or  more  elected  or  appointed  member;  and 
every  deliberative  body  having  rule-making  or  quasi-judicial 
power...  Tex.  Rev.  Civ.  Stat.  art.  6252-17  ( 1)  (c)  (1993). 

"*  "Quorum,"  unless  otherwise  defined  by  constitution, 
charter,  rule  or  law  applicable  to  such  governing  body, 
means  a  majority  of  the  governing  body.  Tex.  Rev.  Civ.  Stat. 
art.  6252-17  (1)  (d)   (1993). 

^    S.C.  Code  Ann.  §  1-20. 3 (a)  (Supp.  1993);  Ark.  Stat. 
Ann.  §  12 — 2802  (1993) . 
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through  exemptions  for  public  bodies  in  the  open  meetings  laws 
or  through  other  statutes  allowing  governmental  bodies  to 
close  proceedings  held  to  discuss  certain  subjects. 
Exemptions  to  state  open  meetings  laws  typically  are  narrowly 
drawn  to  exclude  explicitly  named  groups  or  subjects.  To  cite 
one  controversial  example,  some  states  specifically  exclude 
legislatures  and  legislative  committees  from  the  state's  open 
meetings  law.**  Other  state  open  meetings  laws  exclude 
meetings  of  state  pardon  and  parole  boards/  law  enforcement 
agencies/  military  institutions/  and  public  hospitals'"  from 
open  meetings  requirements. 

The  many  advisory  boards,  subcommittees,  task  forces,  and 
other  groups  assembled  not  to  expend  public  funds  but  to 
present  findings  or  make  recommendations"  and  agencies  formed 
to  make  important  policy  recommendations  and  decisions, 
confound  problems  of  coverage  of  open  meetings  laws.    To 


^  See,  e.g..  111.  Ann.  Stat.  ch.  102,  §  42  (Smith-Hurd 
Supp.  1993);  La.  Rev.  Stat.  Ann.  §  42:7  (Supp.  1993), 
amending   La.  Rev.  Stat.  Ann.  §  42:7  (1965);  N.J.  Stat.  Ann. 
§  10:4-4(e)  (Supp.  1993). 

^  See,  e.g.,  Alaska  Stat.  §  44.62.310  (Cum.  Supp. 
1993);  111.  Ann.  Stat.  ch.  102  §  42  (Smith-Hurd  Supp.  1993); 
N.C.  Gen.  Stat,  §  143-318.4  (1993);  Ohio  Rev.  Code  Ann.  § 
121.22  (1993) . 

*  See,  e.g.,  N.C.  Gen.  Stat.  §  143-318.4  (1993). 

■*  See,  e.g.,  Iowa  Code  Ann.  §  28A.6  (Supp.  1993). 

'"  See  e.g.,  Alaska  Stat.  §  44.62.310(d)(4)  (Cumm.  Supp. 
1993)  . 

"  Comment,  Open  Meetings  Laws:  An  Analysis  and  a 
Proposal,  45  Miss.  L.J.  1105  (1974)  . 
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remedy  this  problem,  several  states  include  subordinate  bodies 
in  open  meetings  laws.'^  Nevertheless,  the  issue  of  which 
governmental  bodies  are  included  within  the  ambit  of  open 
meetings  laws  raises  complex  issues  often  requiring  judicial 
interpretation . 

All  state  open  meetings  laws  reflect  the  legislative 
belief  that  while  openness  should  be  the  rule,  occasions  arise 
where  secrecy  is  necessary  to  protect  participants,  to  ensure 
fairness  of  outcome,  or  to  protect  a  government's  bargaining 
position.  To  allow  all  public  bodies  to  close  meetings  under 
certain  conditions,  many  states  give  public  bodies  the  option 
of  holding  executive  or  closed  sessions  from  which  the  public 
is  excluded.  State  statutory  provisions  covering  executive 
sessions  fall  into  one  of  two  general  categories:  those  which 
allow  members  to  vote  to  enter  an  executive  session,  but  which 
forbid  final  action  in  executive  sessions;  and  those  which 
allow  closed  sessions,  including  final  action,  when  certain 
enumerated  subjects  are  to  be  discussed. 

Some  state  open  meetings  laws  place  no  limitations  on  the 
power  of  public  officials  to  close  meetings  so  long  as  no 
final  action  is  taken  in  a  closed  session.  The  subject  to  be 
discussed  is  not  relevant;  in  other  words,  public  officials 
can  close  a  meeting  for  any  reason  so  long  as  they  vote  in 


'-  See,    e.g.,    Cal.  Govt.  Code  §  54952.3  (West  Supp. 
1994)  (including  "advisory  commissions,  committees,  and 
bodies");  Kan.  Stat.  Ann.  §  75-4318  (Supp.  1992) 
("subcommittees  and  other  subordinate  groups");  Neb.  Rev, 
Stat.  §  84-1401  (Supp.  1993)  ("all  subunits") . 
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public.  Flexibility  is  an  obvious  benefit  to  public  bodies 
operating  under  the  "no  final  action"  approach.  Public 
officials  can  retire  to  an  executive  session  with  no  limits  on 
subject  matter,  which  obviously  allows  public  bodies  to 
discuss  sensitive  issues  not  explicitly  excluded  from  open 
meetings  statutes.  On  the  other  hand,  such  language  may 
overly  encourage  governmental  secrecy.  Public  bodies 
operating  under  the  "no  final  action"  approach  do  not  have  to 
justify  closure  beyond  specifying  the  broad  subject  matter  to 
be  discussed  in  executive  session. 

However,  the  majority  of  states  allow  executive  sessions 
only  when  specific  subjects  are  to  be  discussed."  Dozens  of 
subjects  are  addressed  in  the  various  state  statutes,  but 
several  of  the  more  common  subjects  are  personnel  matters,''* 
discussions  of  the  character  or  reputation  of  an  individual,''' 
and  real  estate  transactions.'^   Dozens  of  other  subjects. 


'^  See,  e.g.,  Mont.  Rev.  Code  Ann.  §  83-3402  (Supp. 
1993);  N.C.  Gen.  Stat.  §  143-318.3  (Supp.  1993);  S.C.  Code 
Ann.  §  1-20.3  (Supp.  1993). 

'^  See,  e.g.,  Ariz.  Rev.  Stat.  Ann.  §  38-431.02  (B) 
(Supp.  1993);  Colo.  Rev.  Stat.  §  24-6-402-2.5  (Supp.  1993); 
Conn.  Gen.  Stat.  §  l-18(e)  (1993);  Ohio  Rev.  Code  Ann.  § 
121.22(G)(1)  (1993);  Okla.  Stat.  Ann.  tit.  25  §  201  (Supp. 
1993);  Ore.  Rev.  Stat.  §  192.660(1)  (Supp.  1993);  Wyo.  Stat. 
§  16-4-405(a) (ii)  (1993). 

'■*  See,  e.g.,  Alaska  Stat.  §  44.62.310(c)(2)  (Cum.  Supp. 
1993);  R.R.S.  Neb.  §§  84-1410(1),  (l)(d)  (1993);  Nev.  Rev. 
Stat.  Ann.  §  241.030(1)  (1993);  N.H.  Rev.  Stat.  Ann.  §  91- 
A:3(II)(c)  (Supp.  1993);  S.D.  Cod.  Laws  §  1-25-2  (1993). 

'*  See,  e.g.,  Vt.  Stat.  Ann.  tit.  1  §  313(a)(2)  (Supp. 
1993)  . 
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ranging  from  certain  discussions  of  medical  boards,  hospital 
authorities,  and  other  medical  committees'^  to  meetings  with 
respect  to  collective  bargaining  or  litigation"*  also  are 
excluded  by  state  open  meetings  laws. 

All  states  provide  a  mechanism  for  enforcing  their  open 
meetings  laws.  The  various  statutes  contain  at  least  one  of 
the  following  remedies:  writs  of  mandamus,  declaratory 
judgments,  injunctions,  invalidation  of  decisions  made  in 
violation  of  the  statute,  civil  fines,  criminal  fines  and/or 
sentences,  and  removal  from  office.'-  Some  states  provide 
strictly  civil  remedies;  other  states  combine  civil  and 
criminal  punishment,  reserving  criminal  sanctions  for  wilful 
or  repeat  violations. 

In  theory,  state  open  meetings  law  enforcement  provisions 
appear  more  than  adequate  to  protect  the  public's  right  to 


'^  See,  e.g.,  Alaska  Stat.  §  44.62.310(d)(4)  (1993) 
(excluding  meetings  of  public  hospital  staff) ;  Tex.  Rev. 
Civ.  Stat,  art  6252-17 (2 ) (o)  ( 1993 ) (excluding  all  hospital 
committees) . 

'**  Mass.  G.L.  ch.  39  §  23B(3)  (1993);  N.H.  Rev.  Stat. 
Ann.  §  91-A:2,  1(c)  (1993). 

'**  Seventeen  state  sunshine  laws  provide  for  writs  of 
mandamus  ordering  future  governmental  meetings  to  be  held  in 
compliance  with  the  law;  thirty-two  state  sunshine  laws 
provide  for  injunctions;  thirty-eight  states  provide  for 
invalidation  of  decisions  made  in  illegally  closed  meetings; 
seventeen  states  currently  provide  for  civil  fines  for 
violations  of  the  sunshine  law;   sixteen  state  sunshine  laws 
contain  criminal  misdemeanor  penalties  for  violations  of  the 
sunshine  law;  twenty-eight  sunshine  laws  provide  for 
attorneys'  fees  for  victorious  plaintiffs;  and  seven  states 
provide  for  the  removal  from  office  of  officials  who 
repeatedly  violate  open  meetings  laws. 
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attend  meetings  of  governmental  bodies.  Many  declare  that 
courts  may  file  injunctions  to  halt  impending  violations  of 
the  open  meetings  law,  issue  writs  of  mandamus  to  order  public 
bodies  to  comply  with  the  law,  or  issue  declaratory  judgments 
resolving  open  meetings  issues.  The  variety  of  provisions 
available  under  open  meetings  laws  seemingly  provides 
prosecutors  and  citizens  with  a  choice  of  enforcement  tools 
designed  to  address  the  illegal  meetings  as  well  as  to  punish 
individual  offenders. 

However,  a  closer  look  at  many  states'  experiences  with 
the  provisions  shows  otherwise.  Enforcement  efforts  in  many 
states  are  nonexistent;  even  in  states  with  some  history  of 
open  meetings  enforcement,  actions  are  rare.  The  reasons  for 
such  low  levels  of  enforcement  range  from  the  decisions  of 
prosecutors  not  to  pursue  alleged  violations  of  the  law  to 
procedural  requirements  limiting  the  ability  of  prosecutors 
and  citizens  to  bring  actions  under  the  open  meetings  law. 

However,  many  state  open  meetings  enforcement  provisions 
have  been  limited  by  judicial  interpretation.  Appellate 
courts  in  many  states  have  ruled  that  certain  enforcement 
provisions  are  not  mandated  by  the  open  meetings  law  even  in 
cases  where  the  defendant  stipulates  that  a  violation  has 
occurred.  Other  courts  have  accepted  the  good-faith  arguments 
of  public  officials  in  cases  involving  stipulated  violations, 
despite  the  fact  that  the  open  meetings  law  contains  no 
provision  granting  leniency  to  good-faith  violations. 
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Appellate  courts  also  have  limited  the  use  of  declaratory 
judgments,  writs  of  mandamus  and  injunctive  relief  through 
reliance  on  common  law  tests  incorporated  from  other  areas  of 
law.  The  denial  of  such  relief  based  on  common  law 
requirements  works  to  deny  prosecutors  and  citizens  the  use  of 
sanctions  which  could  be  used  to  enforce  the  open  meetings 
laws  proactively,  or  before  a  violation  takes  place. 
Declaratory  judgments,  writs  of  mandamus  and  injunctive  relief 
can  halt  impending  violations  as  well  as  ongoing  violations. 
None  requires  that  a  violation  take  place  before  issuance. 

Yet,  many  courts,  relying  on  common  law  tests  that 
originated  in  areas  of  the  law  where  such  remedies  are  not 
specifically  provided  for  by  statute,  have  held  that  the 
proactive  provisions  must  be  applied  reactively — that  they  can 
be  issued  only  in  response  to  a  violation  that  already  has 
taken  place.  For  example,  the  use  of  declaratory  judgments 
has  been  limited  by  appellate  court  opinions  based  on  the 
common  law  rule  that  declaratory  judgments  not  be  granted  to 
order  the  performance  of  a  prospective  right.  ^"  Thus, 
declaratory  judgments  cannot  be  used  in  open  meetings  cases  to 
provide  prospective  relief.  Such  interpretations  ignore  the 
very  reason  that  such  provisions  were  included  in  open 
meetings  laws:   to  give  prosecutors  and  citizens  a  means  of 


-"  See,  e.g.,  Fulson  v.  Kansas  City  Star,  816  S.W.2d  297 
(West.  Dist.  Co.  App.  Mo.  1991) ;  Dist.  Atty.  for  the 
Plymouth  District  v.  Bd.  of  Selectmen  of  Middleborough,  481 
N.E.2d  1128  (1985) . 
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stopping  impending  violations  and  guaranteeing  their  right  to 
attend  meetings  of  governmental  bodies. 

The  other  sanctions  available — invalidation,  civil  fines, 
and  criminal  penalties — all  can  be  considered  reactive 
penalties.  Each  requires  that  a  violation  take  place  before 
the  sanction  can  be  imposed.  In  cases  where  the  violation  is 
brought  to  the  attention  of  prosecutors  after  the  fact,  such 
remedies  may  be  appropriate.  Reactive  penalties  are 
inappropriate,  however,  in  cases  where  a  planned  meeting 
raises  allegations  of  an  impending  violation.  Reactive 
penalties  by  definition  fail  to  address  impending  violations, 
forcing  the  prosecutor  or  citizen  to  wait  until  a  violation 
has  taken  place  to  take  action. 

Critics  of  invalidation  point  out  that  invalidation  is  a 
severe  penalty  that  can  result  in  unwanted  disruption  of 
governmental  business,  and  that  many  states  allow  governmental 
bodies  to  "cure"  decisions  invalidated  by  open  meetings 
violations  merely  by  perfunctory  ratification  in  a  public 
meeting.-'  Invalidation  can  serve  utilitarian  values  by 
requiring  the  governmental  agency  to  revisit  its  decision  in 
public,  but  only  if  proactive  relief  has  failed  to  resolve  the 
conflict.  Little  is  accomplished  when  courts  invalidate 
governmental  decisions  made  in  meetings  that  could  have  been 


^'  Richard  W.  Fossey  and  Peggy  Alayne  Roston, 
Invalidation  as  a  Remedy  for  Violation  of  Open  Meeting 
Statutes:  Is  the  Cure  Worse  than  the  Disease?,  20  U.  San. 
Fran.  L.  Rev.  163  (1986) . 
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halted  by  the  issuance  of  proactive  relief,  particularly  when 
public  bodies  are  then  allowed  to  cure  the  invalidated 
decision  without  further  public  debate  on  the  issue.  A  public 
vote  does  not  cure  a  violation  of  the  open  meetings  law;  it 
only  serves  to  ratify  a  decision  made  in  secret. 

Critics  of  civil  fines  question  the  deterrent  effect  of 
a  negligible  monetary  judgment,^-  and  one  could  argue  that  a 
fine  does  nothing  to  remedy  the  violation.  In  the  case  of 
civil  fines,  the  issues  discussed  in  violation  of  the  open 
meetings  law  are  not  required  to  be  revisited  in  public,  and 
any  governmental  actions  taken  in  violation  of  the  law  are 
left  undisturbed.  Indeed,  there  may  be  instances  in  which 
public  officials  find  it  worthwhile  to  withstand  a  civil  fine 
in  order  to  maintain  secrecy.  One  could  argue  that  the 
negative  publicity  that  often  accompanies  an  open  meetings 
violation  makes  even  civil  fines  a  strong  deterrent,  but 
publicity  alone  may  not  deter  an  official  willing  to  violate 
the  law  if  the  open  meetings  law  is  never  enforced. 

Indeed,  the  scienter  requirements  for  civil  fines 
indicate  that  they  will  be  justified  on  utilitarian  grounds 
only  if  they  are  used  to  punish  more  serious  offenses. 
Despite  their  deterrent  effect,  civil  fines  often  represent  a 
retributive  form  of  punishment;  that  is,  civil  fines  are 
awarded  in  an  effort  to  achieve  reciprocity  between  the 


^^  Knoth,  Barry,  Note:  The  Virginia  Freedom  of 
Information  Act:  Inadequate  Enforcement,  25  Wm.  and  Mary  L. 
Rev.  487  (1984) . 
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offense  and  the  cost  to  the  public.  Yet  reciprocity  for  open 
meetings  violations  is  impossible  to  achieve.  There  is  no 
monetary  award  that  can  restore  the  rights  lost  by  the  public 
when  governmental  decisions  are  made  in  violation  of  the  law. 
The  public  never  gains  access  to  discussions  previously  closed 
by  the  offenders,  and  any  decisions  made  as  a  result  of  the 
violative  meeting  remain  undisturbed.  In  other  words,  civil 
fines  simply  do  not  contain  a  mechanism  for  furthering  the 
interests  of  open  meetings  laws. 

Most  states  limit  civil  fines  to  "wilful"  or  "wilful  and 
knowing"  violations.'^  In  most  states,  when  evidence  exists 
of  a  pattern  of  conduct  designed  to  hold  secret  meetings  or 
when  repeated  violations  occur,  a  knowing  or  intentional 
violation  is  provable.-**  In  the  few  appellate  court  decisions 
involving  imposition  of  civil  fines,  courts  have  rejected 
arguments  by  defendants  that  statutory  requirements  such  as 
"wilfully  violates"  or  "wilful  and  knowing"  are  equivalent  to 
the  specific  intent  required  by  criminal  law.-''  Nevertheless, 


^^  See,  e.g.,    Ky.  Rev.  Stat.  61.991(1)  (1993)  (any 
person  who  "knowingly"  attends  a  meeting  violative  of  the 
sunshine  law);  Va .  Code  §  2.1-346.1  (1979)  ("if  it  finds  a 
violation  was  willfully  and  knowingly  made,  [a  court]  shall 
impose  a  civil  fine.");  Iowa  Code  §  67-2347(2)  (1993)  (fines 
for  officials  who  "knowingly  conduct  or  participate  in"  a 
meeting  violative  of  the  sunshine  law) . 

^■^  See,    e.g.,    Orange  County  Publications  v.  County  of 
Orange,  120  A.D.2d  596  (1986)  (court  expressed  reluctance  to 
reject  good  faith  arguments) . 

-''  Willison  V.  Pine  Point  Experimental  School,  464 
N.W.2d  742  (Ct.  App.  Minn.  1991);  Kansas  City  Star  v. 
Shields,  771  S.W.2d  101  (Ct.  App.  Mo.,  West.  Dist.  1989); 
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such  heightened  intent  requirements  mean  that  officials 
receiving  fines  in  most  states  have,  at  a  minimum,  been  found 
by  the  court  to  have  wilfully  violated  the  open  meetings  law. 
For  these  offenders,  civil  fines  advance  utilitarian 
principles,  for  less  severe  punishment  fails  to  address  the 
wilfulness  of  the  defendants'  behavior.  In  all  instances  of 
civil  fines,  a  violation  has  taken  place;  thus,  proactive 
relief  is  useless.  The  intentional  violation  of  the  law 
demands  a  punishment  aimed  at  sanctioning  individual  behavior 
and  at  sending  a  deterrent  message  to  officials  throughout  the 
state  that  wilful  violations  of  the  open  meetings  law  will  not 
be  tolerated. 

Criminal  penalties  suffer  from  some  of  the  same  problems 
as  civil  fines.  The  deterrent  effect  of  criminal  penalties  is 
obvious,  but  only  if  the  criminal  penalties  are  enforced.  The 
survey  of  prosecutors  revealed  that  criminal  penalties  rarely 
are  used  to  enforce  open  meetings  laws.  Many  prosecutors 
responding  to  the  survey  said  they  require  corroboration  or 
testimony  from  a  member  of  the  defendant's  governmental  body 
even  before  initiating  investigations  of  alleged  open  meetings 
violations,  illustrating  the  difficulties  of  proving  intent  to 
violate  the  law. 

Criminal  penalties  have  a  role  in  enforcement, 
particularly  in  cases  where  public  officials  have  repeatedly 
and  wilfully  violated  the  law.   In  fact,  criminal  penalties 


State  V.  Swanson,  92  Wis.  2d  310  (Wis.  1979). 
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may  be  the  only  effective  punishment  for  a  public  official  who 
repeatedly  violates  the  law  or  who  conspires  with  other 
members  of  the  body  to  violate  the  law.  There  must  be  a  means 
for  punishing  the  public  official  who  refuses  to  comply  with 
the  law  and  the  public  officials  who  ignore  previous  civil 
sanctions.  In  these  instances,  criminal  punishments  are 
justified  by  utilitarian  principles  since  no  other  punishment 
will  further  the  social  utility  of  open  government.  Proactive 
relief  is  useless--the  violation  has  already  occurred--and 
lesser  punishment  has  failed  to  convince  the  public  official 
to  comply  with  the  law.  Thus,  social  utility  demands  more 
severe  punishment.  Similarly,  removal  provisions  may  be 
justified  on  utilitarian  grounds  if  no  previous  punishment  has 
achieved  the  goal  of  compliance  with  the  open  meetings  law. 
The  1994  removal  of  Hernando  County  School  Board  Member  Diane 
Rowden  in  Florida  is  a  useful  example.  Rowden  was  subject  to 
removal  after  she  pleaded  no  contest  to  13  separate  violations 
of  the  Florida  Government-In-The-Sunshine  Law.-"  Rowden 
testified  that  she  philosophically  disagreed  with  the  law  and 
that  she  would  violate  it  again  in  the  future  if  reinstated. 
Fellow  school  board  members  testified  that  she  had  telephoned 
them  repeatedly  and  attempted  to  discuss  board  business  in 


^''  Rowden  continues  fight  over  dismissal  from  board,  The 
Brechner  Report,  January  1994,  at  1  (on  file  with  author). 
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violation  of  the  open  meetings  law  even  as  her  removal  action 
was  pending.^'' 

Rowden ' s  example  is  unusual,  but  it  illustrates  a 
utilitarian  justification  for  removal  provisions  under  state 
open  meetings  laws.  If  a  public  official  rejects  the  open 
meetings  law  and  refuses  to  comply  with  less  severe  sanctions, 
social  utility  demands  that  the  official  be  removed  from 
public  office.  The  open  meetings  law  is  a  legal  requirement 
for  public  officials,  and  an  official  who  refuses  to  obey  the 
law  leaves  the  state  no  choice  but  removal.  Returning  the 
public  official  to  office  with  another  civil  penalty,  or  even 
with  a  criminal  conviction,  is  unlikely  to  produce  future 
compliance  when  the  official  has  declared  an  intention  to 
continue  to  violate  the  law.  Utilitarianism  in  this  instance 
demands  removal  from  office. 

Data  generated  by  this  study  supports  the  contention  that 
many  current  enforcement  provisions  fail  to  advance  the  goals 
of  open  meetings  laws.  The  surveys  of  state  attorneys  general 
and  of  local  prosecutors  provide  proof  of  the  lack  of  open 
meetings  enforcement  activity  across  the  nation.  The  survey 
of  state  attorneys  general  helped  to  identify  the  types  of 
remedies  available  under  the  various  state  open  meetings  laws 
and  to  identify  the  official  or  officials  responsible  for 


-^  Panel  votes  to  reinstate  Rowden,"  The  Brechner 
Report,  December  1993,  at  1  (on  file  with  author).  Also  see 
Senate  Ends  Rowden  Reinstatement,  Brechner  Report,  May  1994, 
1  (on  file  with  author) . 
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enforcing  the  open  meetings  law.  The  survey  revealed  that 
most  states  that  do  contain  criminal  penalties  provide  for 
concurrent  jurisdiction  for  open  meetings  prosecutions, 
meaning  that  local  prosecutors  are  responsible  for  local 
prosecutions,  while  the  attorney  general's  office  handles 
prosecutions  of  state  agency  officials. 

The  attorneys  general  survey  revealed  procedural  problems 
with  many  state  open  meetings  laws.  For  example,  in  Texas, 
the  state  attorney  general  can  intervene  in  open  meetings 
investigations  only  at  the  request  of  local  prosecutors. 
Thus,  even  if  a  case  presents  a  clear  conflict  of  interest, 
such  as  an  alleged  violation  of  the  open  meetings  law  by  an 
official  with  the  authority  to  hire  or  fire  the  local 
prosecutor,  the  Texas  Attorney  General  must  wait  for  local 
prosecutors  to  invite  them  to  intervene.  In  states  where 
local  prosecutors  are  appointed  by  municipal  governmental 
bodies,  the  prosecutor's  decision  to  prosecute  local  officials 
could  bring  political  consequences. 

The  survey  of  attorneys  general  illustrates  the  diversity 
of  state  enforcement  schemes  and  some  of  the  practical 
difficulties  of  enforcing  the  open  meetings  law  in  many 
states.  Many  state  statutes  limit  the  reach  of  state 
prosecutors,  leaving  prosecution  largely  in  the  hands  of  local 
prosecutors.  Still  other  states  have  chosen  purely  private 
civil  remedies,  removing  the  power  of  the  state  from  open 
meetings  enforcement  altogether.    Other  factors,  such  as 


253 
narrow  standing  requirements  and  time  limits  on  filing  actions 
under  the  open  meetings  law  also  can  frustrate  enforcement 
efforts. 

A  subsequent  survey  of  local  prosecutors  offers  data 
supporting  the  author's  contention  that  open  meetings 
enforcement  suffers  from  prosecutorial  discretion.  The  data 
support  what  access  advocates  and  other  observers  have  been 
saying  for  years:  that  enforcement  of  open  meetings  laws  is 
a  rare  occurrence  and  that  most  prosecutors  do  not  view  open 
meetings  enforcement  as  a  priority.  Sixty-seven  percent  of 
prosecutors  reported  that  they  have  never  conducted  a 
prosecution  under  their  state's  open  meetings  law,  and 
slightly  more  than  10%  of  respondents  reported  conducting  a 
prosecution  for  an  open  meetings  violation  in  the  past  year. 
So,  over  the  past  10  years,  respondents  reported  that  their 
offices  conducted  an  average  of  just  over  three  prosecutions 
for  open  meetings  violations.  Respondents  reported  few 
investigations  of  open  meetings  complaints  as  well. 
Respondents  reported  an  average  of  1.9  investigations  in  the 
past  year  and  an  average  of  3.43  investigations  in  the  past 
four  years. 

Indeed,  the  data  detail  the  lack  of  open  meetings 
enforcement  activity  nationally.  However,  the  prosecutors 
said  they  support  the  broad  principles  of  open  meetings  laws 
as  a  guarantor  of  the  public's  right  to  attend  governmental 
meetings,  and  prosecutors  said  that  open  meetings  enforcement 
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actions  should  serve  to  deter  future  violations  and  to  educate 
public  officials  as  to  the  laws'  requirements.  Respondents 
expressed  strong  agreement  with  the  assertion  that  open 
meetings  laws  are  necessary  to  enforce  the  public's  right  of 
access,  and  they  agreed  with  the  need  for  enforcement 
provisions  to  punish  offenders.  Disagreement  over  which 
remedies  to  employ  and  which  factors  to  consider  when  deciding 
whether  or  not  to  prosecute  an  alleged  violation,  however, 
indicates  that  prosecutorial  discretion  plays  a  major  role  in 
enforcement  of  open  meetings  laws. 

Case  studies  of  three  states — Connecticut,  Pennsylvania, 
and  Florida — illustrate  the  nexus  of  enforcement  procedure, 
strength  of  statute,  and  judicial  interpretation.  The  three 
states,  noteworthy  for  their  perceived  ability  or  inability  to 
enforce  their  open  meetings  laws,  served  as  the  subjects  of 
detailed  case  study  analysis.  The  case  studies  included 
statutory  and  case  law  analysis;  conversations  with 
prosecutors,  attorneys  general,  and  freedom  of  information 
advocates;  and  secondary  source  research  to  produce  a  detailed 
qualitative  analysis  of  each  state's  experience  with  open 
meetings  law  enforcement.  Florida  and  Pennsylvania  both 
employ  concurrent  enforcement  procedures  employing  civil  and 
criminal  provisions,  but  judicial  interpretations  have 
produced  very  different  levels  of  enforcement.  Connecticut 
employs  an  independent  enforcement  commission  with  a  truly 
utilitarian  view  of  enforcement.   As  the  case  studies  show. 
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these  three  states — each  with  a  different  philosophy  and 
procedural  approach — point  out  many  of  the  strengths  and 
weaknesses  of  current  enforcement  policy. 

The  review  of  state  open  meetings  laws,  the  analysis  of 
judicial  interpretations  of  open  meetings  enforcement 
provisions,  the  surveys,  and  the  case  studies  illustrate  the 
strengths  and  weaknesses  of  many  current  enforcement 
provisions.  The  enforcement  provisions  of  state  open  meetings 
laws  often  fail  to  address  the  real  harm  produced  by  open 
meetings  violations — a  discussion,  vote,  or  other  action  taken 
in  secret — while  subjecting  citizens,  prosecutors,  and  public 
officials  to  lengthy  judicial  proceedings  resulting  far  too 
often  in  penalties  that  serve  only  to  strengthen  the 
impression  that  open  meetings  laws  are  a  nagging  obligation  of 
public  service.  However,  the  current  enforcement  provisions 
offer  the  potential  for  a  new  approach,  combining  the 
deterrent  effects  of  punishment  with  the  preventive  nature  of 
education.  Utilitarianism  does  not  require  the  elimination  of 
strong  punishment  for  open  meetings  laws,  but  it  does  require 
punishment  to  further  some  social  good.  In  the  open  meetings 
context,  that  social  good  or  societal  value  is  open 
government.  If  punishment  fails  to  advance  open  government, 
it  fails  to  provide  a  utilitarian  justification.  Many  current 
enforcement  provisions  fail  this  test  and  thus  should  be 
amended. 


256 

Possible  Solutions  to  the  Enforcement  Problem; 
The  Development  of  a  Model  Enforcement  Provision 

A  utilitarian  system  of  open  meetings  law  enforcement 
should  focus  at  all  times  on  the  primary  goal  of  the  statutes: 
to  require  governmental  bodies  to  meet  publicly  when 
discussing  governmental  business.  Under  such  a  system, 
punishment  would  not  be  justified  unless  open  government  is  at 
stake.  Utilitarianism  thus  produces  a  rule:  to  justify  a 
particular  form  of  punishment,  the  state  must  first  determine 
the  lowest  level  of  punishment  that  will  advance  the 
principles  of  open  government.  A  model  enforcement  provision 
grounded  in  utilitarianism  could  employ  many  of  the  sanctions 
currently  provided  for  by  open  meetings  laws,  with  changes 
only  with  regard  to  the  use  of  each  provision. 

The  declaratory  judgment — a  prospective  ruling  from  the 
court  on  whether  a  certain  procedure  will  violate  the  law — 
would  constitute  the  first  level  of  enforcement  under  a 
utilitarian  enforcement  scheme.-**  Both  parties  should  be  able 
to  ask  the  courts  for  a  declaratory  judgment  before  any 
governmental  meeting  is  held,  as  open  meetings  laws  often 
raise  questions  that  can  be  resolved  quickly  through  means  of 
a  declaratory  judgment.  However,  if  the  court  finds  that  a 
governmental  body's  request  for  a  declaratory  judgment  is 
tantamount  to  forestalling  other  legal  action  in  the  face  of 
a  violation  of  the  law,  the  court  may  reject  declaratory 
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relief  and  proceed  to  the  other  sanctions  sought  by  the 
plaintiff.  If  the  court  finds  that  the  public  officials  acted 
wilfully--not  out  of  ignorance  but  out  of  contempt  for  the 
open  meetings  law — the  court  may  be  justified  in  deciding  that 
more  severe  punishment  is  justified. 

If  a  declaratory  judgment  will  accomplish  the  goal  of 
opening  a  contested  closed  meeting,  then  no  other  punishment 
is  justified.  Thus,  under  the  proposed  enforcement  statute, 
if  public  officials  are  willing  to  admit  that  they  violated 
the  open  meetings  law  and  will  legally  declare  not  to  repeat 
their  behavior,  further  punishment  is  not  justified.  If  the 
court  determines  that  the  public  officials  addressed  by  the 
declaratory  judgment  acted  out  of  ignorance  of  the  open 
meeting  law's  requirements,  the  court  may  order  training  in 
addition  to  the  declaratory  judgment. 

Declaratory  judgments  offer  several  advantages  to  other 
enforcement  provisions.  As  a  form  of  prospective  relief, 
declaratory  judgments  can  be  issued  after  a  single  evidentiary 
hearing  during  which  both  parties  present  their  legal 
arguments.  The  cost  in  terms  of  both  legal  fees  and  time  for 
a  single  hearing  make  declaratory  judgments  a  preferred  means 
of  settling  open  meetings  disputes.  Declaratory  judgments 
also  grant  greater  judicial  flexibility,  allowing  the  courts 
to  resolve  open  meetings  issues  before  violations  occur. 

Advocates  of  stronger  punishments  for  open  meetings 
violations  likely  would  argue  that  such  a  rule  robs  the  public 


258 
of  their  right  to  prosecute  cases  in  which  punishment  would 
send  a  strong  deterrent  message  to  public  officials  throughout 
the  state.  However,  a  declaratory  judgment  does  send  a 
deterrent  message  to  public  officials.  A  declaratory  judgment 
in  favor  of  the  plaintiff  obviously  is  a  legal  setback  for  the 
governmental  body  because  they  no  longer  can  presume  that  its 
interpretation  of  the  open  meetings  law  is  correct. 

More  importantly,  however,  a  declaratory  judgment 
combines  deterrence  with  education.  A  declaratory  judgment 
provides  public  officials  throughout  the  state  with  a  judicial 
answer  to  an  open  meetings  question.  While  a  declaratory 
judgment  by  a  trial  court  carries  less  precedential  weight 
than  an  appellate  court  opinion,  nevertheless  it  provides 
guidance  for  governmental  bodies  faced  with  the  same  or 
similar  issues. 

The  strongest  argument  for  declaratory  judgments, 
however,  is  that  they  allow  citizens  and  prosecutors  to 
address  open  meetings  conflicts  before  the  meeting  is  held. 
Declaratory  judgments  provide  a  purely  utilitarian  response  to 
open  meetings  enforcement:  The  courts  intercede  not  to  punish 
offenders  but  to  resolve  the  legal  issues  and  to  open  the 
meeting  if  it  is  covered  by  the  statute.  Punishment  is 
limited  to  opening  the  meeting  and  providing  training  if 
needed. 

The  strength  of  the  declaratory  judgment — its  prospective 
nature--is  also  its  greatest  weakness.   Declaratory  judgments 


259 
fail  to  address  violations  that  already  have  occurred  and  for 
this  reason  can  not  serve  as  an  enforcement  response  for  the 
vast  majority  of  violations  that  are  discovered  only  after  the 
violation  has  taken  place.  Thus,  the  second  level  of 
enforcement  must  address  the  punishment  of  past  violations. 

The  rules  of  punishment  do  not  change  for  past 
violations,  however.  In  order  to  provide  a  utilitarian 
justification  for  punishment,  the  state  must  first  determine 
the  lowest  level  of  punishment  that  will  advance  the 
principles  of  open  government.  In  most  cases,  utilitarianism 
demands  that  the  state  start  at  the  least  severe  punishment 
justified  by  the  facts.  Hence,  writs  of  mandamus--an  order  by 
the  courts  that  a  governmental  body  cease  meeting  in  violation 
of  the  law — and  declaratory  judgments  would  be  the  logical 
starting  point.  Where  the  plaintiff  can  show  a  pattern  of 
behavior  suggestive  of  future  violations,  a  declaratory 
judgments  would  allow  the  courts  to  resolve  the  conflict 
without  resorting  to  injunctive  relief.  The  discussion  of 
judicial  interpretations  of  open  meetings  enforcement 
provisions  illustrates  that  such  a  stance  is  not  without 
precedent.  More  importantly,  no  other  sanction  directly 
addresses  past  violations  to  help  ensure  that  the  law  is  not 
violated  in  the  same  way  by  the  same  body  again. 

Indeed,  injunctive  relief  is  not  justified  unless  there 
is  a  pattern  of  conduct  suggestive  of  future  violations.  An 
injunction  has  little  deterrent  effect;  public  officials  are 
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unlikely  to  avoid  a  course  of  behavior  for  fear  of  an 
injunction.  Its  practical  application  gives  it  utilitarian 
strength  and  should  be  used  only  in  cases  where  a  declaratory 
judgment  is  pending  and  where  the  facts  indicate  an  ongoing 
series  of  violative  meetings  or  a  preclusion  by  the  public 
body  toward  violating  the  law. 

Invalidation  of  governmental  decisions  impacts  not  only 
the  offender  but  also  the  public,  and  thus  the  gravity  of  the 
offense  and  its  effect  on  the  citizenry  should  be  weighed 
against  the  effects  of  punishment.  In  other  words,  the  courts 
must  weigh  the  gravity  of  the  offense  and  the  cost  to  the 
public  in  terms  of  rights  lost  as  a  result  of  the  violation 
against  the  potential  disruption  of  declaring  a  governmental 
action  null  and  void.  A  retributive  system  would  require  that 
any  deliberation  or  decision  resulting  from  an  illegal  meeting 
be  invalidated  by  the  courts.  Invalidation  of  decisions  made 
in  violation  of  the  law  may  or  may  not  further  the  social 
value  of  open  government,  however.  In  some  cases,  a 
declaratory  judgment  that  the  governmental  body  met  in 
violation  of  the  law,  a  writ  of  mandamus  ordering  the 
officials  not  to  repeat  the  offense,  and  a  mandated  open 
government  training  session  would  better  serve  the  public  and 
the  governmental  body.  By  weighing  the  interests  for  and 
against  invalidation,  the  courts  would  consider  other 
punishments  before  invalidating  a  governmental  decision.  If 
the  costs  to  the  public  are  substantial--f or  example,  if  a 
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decision  to  lay  off  government  personnel  was  made  in  violation 
of  the  open  meetings  law — they  will  likely  outweigh  any 
interest  in  preserving  governmental  efficiency. 

The  scienter  requirements  under  the  current  provisions 
for  criminal  or  civil  penalties  restrict  such  punishments  to 
cases  in  which  severe  punishment  is  justified  under 
utilitarianism:  for  repeat  violators  or  for  cases  where 
public  officials  wilfully  violate  the  law.  Most  current  civil 
penalties  require  a  "wilful"  or  "wilful  and  knowing" 
violation;  the  criminal  penalties  require  specific  intent  to 
violate  the  law.  If  such  intent  can  be  proven,  then  no  other 
punishment  is  appropriate.  What  would  injunctive  relief,  a 
writ  of  mandamus,  or  a  declaratory  judgment  accomplish  in  such 
a  case?  If  an  official  knowingly  or  wilfully  violates  the 
law,  then  more  severe  punishment  is  justified  to  ensure  that 
the  offense  is  never  repeated.  No  punishment  can  guarantee 
compliance,  but  surely  more  severe  punishment  is  justified  by 
the  intentional  violation. 

Removal  of  public  officials  is  a  punishment  of  last 
resort  under  current  state  statutes  providing  for  removal,  and 
is  justified  on  utilitarian  grounds  only  if  testimony 
demonstrates  that  the  official  has  refused  to  comply  with  the 
law  after  previous  enforcement  actions.  Thus,  removal 
provisions  should  provide  that  a  public  official  can  be 
removed  at  the  discretion  of  the  court  if  the  official  is 
convicted  for  two  separate  sunshine  law  offenses.   On  the 
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third  conviction,  however,  removal  should  be  mandatory.  In 
the  rare  event  that  an  official  professes  an  intention  to 
continue  to  violate  the  law,  no  other  punishment  will  advance 
the  goals  of  open  meetings  laws.  To  allow  a  public  official 
to  defy  the  law  undermines  the  deterrent  effect  of  enforcement 
altogether. 

A  model  enforcement  provision  would  incorporate  the 
utilitarian  principle  that  punishment  is  justified  only  when 
it  furthers  the  social  goals  of  the  legislation.  To  this  end, 
the  proposed  provision  contains  a  declaration  of  enforcement 
policy  stating  that  all  punishment  should  advance  the  public 
interest  in  open  government  reflected  in  the  statute  itself. 
The  courts  should  retain  some  discretion  as  to  the  amount  of 
punishment  handed  down,  but  some  degree  of  punishment  should 
be  triggered  automatically  in  the  statute  itself.  Every 
proven  violation  merits  at  least  a  training  session,  as  even 
a  minor  violation  must  be  seen  as  a  failure  on  the  part  of  the 
state  to  adequately  train  public  officials  as  to  the  law's 
requirements. 

The  primary  enforcement  mechanism  for  proactive  relief 
should  be  the  declaratory  judgment.  The  declaratory  judgment 
provision  should  be  worded  so  as  to  halt  any  alleged 
violation,  pending  judicial  review  of  the  facts.  Either  party 
in  an  open  meetings  dispute  should  be  able  to  ask  the  courts 
for  a  declaratory  judgment  so  long  as  the  request  is  not  made 
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in  a  bad  faith  effort  by  the  governmental  body  to  avoid  other 
enforcement  actions. 

Once  a  violation  has  occurred,  plaintiffs  should  be 
empowered  to  seek  invalidation  of  governmental  decisions  made 
in  violation  of  the  open  meetings  law.  Judicial  discretion  of 
invalidation  should  be  limited  to  cases  where  the  costs  of 
invalidation  outweigh  the  public's  statutory  right  to  attend 
governmental  meetings.  Invalidation  should  not  be  denied 
based  on  good  faith  arguments  that  officials  acted  on  advice 
of  counsel  or  out  of  ignorance  of  the  law.  Governmental 
bodies  should  not  be  allowed  to  cure  invalidated  decisions 
merely  through  perfunctory  ratification  but  should  be  required 
to  revisit  the  decision  in  a  public  meeting  before  voting 
publicly  on  the  issue. 

Provisions  for  civil  fines,  criminal  penalties,  and 
removal  provisions  should  be  reserved  for  repeat  offenders  or 
for  wilful  violations.  Civil  fines  should  be  employed  only 
for  past  violations  where  invalidation  is  outweighed  by  harm 
to  the  public  interest  and  where  the  official's  behavior  meet 
the  wilful  standard.  States  should  adopt  wilfulness  as  the 
standard  for  civil  fines,  as  the  "wilful  and  knowing" 
requirement  may  be  interpreted  to  require  a  premeditated 
intention  to  violate  the  act.  The  wilfulness  standard  is 
adequate  to  ensure  that  officials  who  act  out  of  ignorance  of 
the  open  meetings  law,  in  good  faith,  or  without  intent  to 
violate  the  law  will  not  be  subject  to  civil  fines. 
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Criminal  penalties  should  be  used  only  to  punish  repeat 
offenders  or  to  punish  officials  in  particularly  egregious 
violations.  The  standard  for  criminal  penalties  should  be 
"wilful  and  knowing,"  thus  reguiring  prosecutors  to  prove  that 
the  offender  not  only  knew  that  he  was  violating  the  law  but 
also  acted  with  intent  to  violate  the  law.  The  criminal 
provision  should  reflect  the  presumption  of  intent  for  repeat 
violations.  If  a  public  official  commits  a  similar  offense 
twice  within  the  same  term  of  office,  criminal  intent  should 
be  presumed. 

Removal  from  office  should  be  the  punishment  of  last 
resort,  reserved  for  cases  where  previous  punishments  have 
failed  to  produce  compliance.  Removal  should  be  discretionary 
upon  the  second  criminal  conviction  under  the  open  meetings 
law,  but  should  be  mandatory  upon  the  third  conviction.  In 
addition,  any  public  official  who  knowingly  violates  an 
injunction,  writ  of  mandamus,  or  declaratory  judgment  issued 
under  the  open  meetings  law  should  be  removed  from  office. 

The  proposed  enforcement  provisions  give  state  sunshine 
laws  the  "teeth"  needed  to  make  government  officials  take  the 
law  seriously  while  providing  prospective  relief  when 
practical.  The  methods  used  to  enforce  the  sunshine  law  must 
be  designed  primarily  to  ensure  compliance  and  educate  public 
officials  upon  their  first  offense  while  punishing  more 
severely  the  repeat  offender.  Declaratory  judgments,  writs  of 
mandamus,  invalidations,  and  injunctions  would  be  the  primary 
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enforcement  weaponry.  These  sanctions  place  primary  emphasis 
on  providing  access  to  governmental  meetings  rather  than  on 
punishment  or  political  embarrassment.  The  suggested 
provisions  seek  to  deter  future  violations  by  gradually 
increasing  the  penalties  for  repeat  violators.  Only  wilful  or 
repeat  violators  face  civil  or  criminal  penalties,  and  first- 
time  violators  do  not  face  removal  from  office. 

Finally,  attorneys'  fees  and  court  costs  should  be 
awarded  to  plaintiffs  prevailing  in  open  meetings  enforcement 
cases.  The  awarding  of  attorneys'  fees  and  court  costs  to 
prevailing  plaintiffs  would  encourage  citizens  to  challenge 
governmental  meetings  held  in  violation  of  the  law  by 
recompensing  plaintiffs  for  the  costs  involved  in  asserting 
their  statutory  rights. 

A  Model  Enforcement  Provision  for  State  Sunshine  Laws 

The  following  model  enforcement  provision  represents  the 

arguments  reviewed  in  the  paper.   Many  parts  of  the  model  can 

be  found  in  existing  state  statutes,  but  minor  revisions  in 

statutory  language  was  required  to  reflect  the  suggestions 

discussed  in  this  study.  The  language,  if  taken  directly  from 

a  state  statute  or  other  model  statutes,  is  cited  directly  to 

that   statute;   uncited   provisions   represent   legislative 

provisions  created  and  proposed  by  the  author. 

Procedure  and  Remedies  for  Enforcement 

This  subchapter  shall  be  enforced  in  the  name  and 
on  behalf  of  the  state  by  the  attorney  general  or, 
upon  the  verified  complaint  of  any  person,  by  the 
district  attorney  of  any  political  subdivision  of 
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the  state  in  which  the  violation  is  alleged  to 
have  occurred.   In  all  enforcement  proceedings 
under  this  subchapter,  the  courts  shall  make  a 
preliminary  determination  of  the  punishment  most 
likely  to  advance  the  public  interest  in  open 
government  reflected  in  the  Model  Open  Meetings 
Law.   In  all  cases  arising  under  this  act,  the 
primary  goal  of  enforcement  shall  be  to  advance 
the  interest  of  open  government.-'' 

(A)  Standing.   A  person  denied  access  to  any 
meeting  as  defined  in  this  chapter  may  file  a 
complaint  in  any  court  of  competent  jurisdiction 
seeking  a  declaratory  judgment  to  resolve  an  open 
meetings  complaint.   If  the  plaintiff  prevails, 
the  courts  shall  issue  a  writ  of  mandamus 
compelling  any  public  body  to  comply  with  the 
provisions  of  the  Model  Sunshine  Law.""' 

(B)  Expedited  procedure  and  ruling.   Upon  the 
request  of  the  complainant,  the  court  shall: 

1.  order  that  each  respondent  be  served  in  an 
expedited  manner; 

2.  order  a  reduction  in  the  periods  of  time 
permitted  by  the  applicable  court  rules  for 
moving  or  pleading  in  response  to  the 
complaint; 

3.  order  a  reduction  in  the  amount  of  time 
permitted  by  the  applicable  court  rules  for 
responding  to  requests  for  discovery, 
provided  that  the  court  need  not  order  the 
reduction  of  the  specific  amount  of  time 
requested; 

4.  schedule  a  determination  of  the  merits  of 
the  action  ahead  of  all  other  civil  cases, 
including  those  filed  before  the  filing  of 
the  Model  Sunshine  Law  complaint,  and  decide 
the  merits  of  the  action  within  thirty  days 
of  the  final  filing  by  the  complainant . '' 


--  Wis.  Rev.  Stat.  §  19.97  (1993). 

'"   Id. 

""  Bruce  W.  Sanford  and  David  L.  Marburger,  1993  Open 
Records  Model  Law:  revised  Guidelines  and  Recommended 
Minimum  Standards  for  Statutes  Governing  Public  Access  to 
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(C)  Burden  of  proof  and  failure  to  raise 
exemption  as  defense.   The  court  shall  presume 
that  all  gatherings  of  governmental  bodies  meeting 
the  definition  of  "meeting"  under  the  Model 
Sunshine  Law  are  subject  to  the  provisions  of  the 
Model  Sunshine  Law  requiring  public  access.   The 
burden  shall  be  upon  the  governmental  official  or 
public  agency  to  prove  by  clear  and  convincing 
evidence  and  as  a  matter  of  law  that  the  subject 
matter  of  the  meeting  falls  within  one  of  the 
asserted  exemptions  of  the  Model  Sunshine  Law. 
Unless  the  exemption  prohibits  public  access,  the 
failure  by  a  public  agency  or  governmental 
official  to  assert  an  exemption  upon  closing  the 
meeting  shall  constitute  a  waiver  by  the  public 
agency  or  governmental  official  to  assert  that 
exemption  as  a  reason  for  denying  public  access  to 
the  meeting.   Absent  a  compelling  governmental 
interest  specified  by  the  court,  the  court  shall 
not  assert  an  exemption  not  asserted  by  a  public 
agency  or  governmental  official. 

(D)  Remedies.   In  addition  and  supplementary  to 
any  action  filed  by  a  citizen  under  the  Model 
Sunshine  Law,  the  attorney  general  or  the  district 
attorney  of  any  political  subdivision  of  the  state 
in  which  the  violation  is  alleged  to  have  occurred 
shall  commence  an  action,  separately  or  in 
conjunction  with  the  citizen  or  citizens' 

action (s)  to  obtain  such  other  legal  or  equitable 
relief,  including  but  not  limited  to  mandamus, 
injunction  or  declaratory  judgment,  invalidation, 
civil  or  criminal  penalties  or  removal  from 
office,  as  directed  by  subsections  (D)(l)-(5). 

(D)(1)  Writs  of  mandamus.   The  existence  of  an 
issue  of  fact  shall  not  preclude  issuance  of  a 
writ  of  mandamus  pursuant  to  this  section.   The 
court  shall  resolve  material  issues  of  fact  by 
conducting  an  immediate  evidentiary  hearing 
pursuant  to  applicable  rules  of  that  court  and 
state  rules  of  evidence  and  civil  procedure.   The 
court  shall  issue  a  specific  finding  stating  its 
resolution  of  each  material  issue  of  fact.   While 
the  writ  is  pending,  no  governmental  body  shall 
meet  to  address  the  subject  before  the  court. 
Such  a  meeting  constitutes  an  automatic  violation 
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of  the  Model  Sunshine  Law,  and  all  action 
resulting  froin  such  meeting  shall  be  declared  null 
and  void  as  specified  in  subsection  (D) (4) . 

(D)(2)  Declaratory  Judgments. 

(a)  Any  person  affected  by  a  decision  or  impending 
decision  of  a  governing  body  may  petition  the 
court  for  the  county  in  which  the  governing  body 
ordinarily  meets,  for  a  declaratory  judgment  to 
determine  the  applicability  of  this  chapter  to 
matters  or  decisions  of  the  governing  body." 

(b)  A  public  official  may,  with  the 
permission  of  the  person  or  group  of  persons 
seeking  access  to  the  meeting  in  question, 
petition  the  court  for  a  declaratory  judgment 
to  determine  the  applicability  of  this 
chapter  to  matters  or  decisions  of  the 
governing  body. 

(D) (3)  Injunctions.   Any  person  may  bring  an  action 
seeking  a  temporary  or  permanent  injunction  to  prohibit 
a  threatened  violation  of  this  chapter. 

(a)  A  court  of  proper  jurisdiction  shall 
immediately  enjoin  an  ongoing  or  proposed 
meeting  alleged  to  be  in  violation  of  the 
law.  The  injunction  shall  remain  in  effect 
until  the  court  resolves  the  merits  of  the 
petition.  If  a  bona  fide  legal  issue  exists, 
the  court  shall  immediately  issue  a  temporary 
injunction  halting  further  meetings  until  the 
action  is  resolved. 

(D) (4)  Invalidation  of  action  taken  in  violation 
of  statute.  Any  act  of  a  public  body  shall  be  null 
and  void  where: 

(a)  the  court  finds  that  the  violation  caused 
substantial  harm  to  the  plaintiff  or  to  the 
public  interest  in  open  government  or  if  it 
finds  that  the  violation  substantially 
affected  the  challenged  decision. 

(b)  If  a  governing  body  determines  that  it 
may  have  violated  the  Model  Open  Meetings 
Law,  it  may  reopen  its  decision-making 
process  at  the  point  before  the  possible 
violation  occurred.   If  it  then  acts  in  good 
faith,  fully  satisfying  the  public  and  any 
private  interest  in  open  government  and 
avoiding  any  further  violation,  its  decision, 
if  otherwise  unobjectionable,  shall  be  valid. 


Ore.  Rev.  Stat.  §  192.680  (1993) 
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(c)  A  plaintiff  who  has  brought  suit  to  void  a 
decision  of  a  governing  body,  or  with  the  public 
body  of  which  it  is  a  part  or  to  which  it  reports, 
as  to  what  procedures  will  cure  the  alleged 
violation.   Compliance  by  the  governing  body  or 
the  public  body  with  the  agreement  shall  cure  its 
violation,  if  any,  with  respect  to  that  plaintiff. 

(d)  If  a  court  invalidates  a  decision  of  a 
governing  body  it  may  impose  restrictions, 
consistent  with  the  public  and  any  private 
interest  in  open  government,  on  further  action  by 
the  governing  body  on  the  same  subject. 

(D) (5)  Civil  Penalties.   Any  person  who  wilfully 
violates  any  of  the  foregoing  sections  of  this  chapter 
may  be  fined  $500.00  and  six  hours  of  open  government 
training  for  the  first  offense  and  no  less  than  $1,000 
and  six  hours  of  open  government  training  for  any 
subsequent  offense,  in  addition  to  criminal  sanctions, 
recoverable  by  the  State  by  a  summary  proceeding. 

(a)  A  public  official  who  is  convicted  of 
intentionally  violating  this  chapter  for  a 
second  time  may  be  personally  liable  in  a 
civil  action  for  actual  and  exemplary  damages 
of  up  to  $1,000,  plus  costs  and  attorneys' 
fees  to  the  person  or  group  bringing  the 
action.   An  action  for  damages  under  this 
section  may  be  joined  with  an  action  for 
injunctive  or  declaratory  relief  under 
sections  (D)(2)  and  (D)(3)." 

(b)  Whenever  a  member  of  a  public  body 
believes  that  a  meeting  of  that  body  is  being 
held  in  violation  of  the  provisions  of  this 
chapter,  the  member  shall  be  immune  from 
civil  liability  where  the  official 
immediately  states  an  objection  for  the 
record,  stating  specific  reasons  for  the 
objection. 

(1)  Where  the  public  body  overrules  the 
member's  objection,  the  objecting  official  may 
continue  to  participate  at  such  meeting  without 
penalty  provided  he  has  complied  with  the  duties 
imposed  by  this  section.'"* 


"  Mich.  Comp.  Laws  Ann.  §  15.272(3)  (1993) 
'''  N.J.  Stat.  §10:4-17  (1993). 
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(D) (5)  Criminal  Penalties. 

(a)  Any  person  who  knowingly  violates  any  of  the 
foregoing  sections  of  this  chapter  is  guilty  of  a 
second-degree  misdemeanor  punishable  by  a  fine  of 
$500.00  and  six  hours  of  open  government  training 
for  the  first  offense. 

(b)  Any  person  found  guilty  of  a  second 
criminal  violation  of  this  chapter  is  guilty 
of  a  first-class  misdemeanor  punishable  by  a 
fine  of  and  no  less  than  $1,000.   A  second 
criminal  violation  shall  be  grounds  for 
discretionary  removal  from  office  under 
Section  (D) (6) . 

(c)  Any  person  found  guilty  of  a  criminal 
violation  of  this  chapter  shall  pay  the 
attorneys '  fees  and  courts  costs  of  the 
prevailing  complainant. 


(D) (6)  Removal  from  Office. 

(a)  The  courts  shall  have  discretion  to  order  the 
removal  of  any  public  official  from  office  if  that 
member  has  a  prior  conviction  under  this 
chapter .  ""^ 

(b)  Upon  a  third  violation  by  the  same  person 
connected  with  the  same  governing  body,  the 
court  shall  order  such  official  immediately 
removed  from  public  office.'''  Any  official 
removed  from  office  under  this  chapter  shall 
forfeit  any  further  right  to  serve  on  any 
public  body  for  a  period  of  time  equal  to  the 
term  of  office  such  person  was  then  serving. 

(c)  Any  public  official  who  knowingly 
violates  an  injunction,  writ  of  mandamus  or 
declaratory  judgment  ordering  such  official 
to  comply  with  the  provision  of  this  chapter 
shall  be  removed  from  office." 

(D)(7)  Open  Training  Sessions. 

(a)  In  every  case  where  the  court  determines  that 
the  defendant  has  failed  to  comply  with  the  law 


^^  Iowa  Code  §  21. 6-3  (d)  (1993). 
^*  Minn.  Stat.  §  471.705  (1993). 
"  Ohio  Rev.  Code  Ann.  §  121.22(H)  (Baldwin  1993) 
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and  in  every  case,  including  issuance  of 
declaratory  judgments,  where  the  court  rules  for 
the  plaintiff,  all  officials  named  by  the  action 
shall  be  required  to  attend  no  less  than  three  (3) 
hours  of  open  government  training  sessions. 

(b)  The  open  government  training  session  shall  be 
conducted  by  the  State  Attorney  General's  Office 
or  by  a  duly  notarized  representative  appointed  by 
the  Attorney  General. 

(c)  Defendants  ordered  to  attend  open  government 
training  sessions  shall  have  one  (1)  year  from  the 
date  of  the  judicial  order  to  attend  a  training 
session. 

(D) (8)  Attorneys'  Fees  and  Court  Costs. 

(a)  Where  a  complainant  prevails  on  the  merits  of 
any  part  of  his  claim  under  this  chapter,  the 
court  shall  order  the  payment  to  the  complainant 
of  reasonable  attorneys '  fees  and  court 
costs.""*  The  costs  and  fees  shall  be  paid  by 
members  of  the  governmental  body  charged  in  the 
action,  and  not  by  any  municipal  funds. '''^ 

(b)  If  the  defendant  files  a  notice  of  appeal  in 
an  action  under  this  chapter,  attorneys'  fees  and 
court  costs  awarded  to  the  prevailing  plaintiff 
shall  be  placed  in  escrow  until  all  appellate 
actions  are  exhausted. 

(c)  If  the  complainant  prevails  at  the  appellate 
level,  the  defendant  shall  pay  all  attorneys'  fees 
and  court  costs  for  the  appellate  actions. 

Analysis 

The  preceding  discussion  and  recommended  enforcement 

provisions  suggest  that  the  enforcement  provisions  of  many 

state  open  meetings  could  benefit  by  some  retooling.   First, 

state  legislatures  must  seriously  consider  exactly  why  they 

punish,  or  choose  not  to  punish,  open  meetings  law 


SPJ  Public  Meetings  Model  Law  at  16 
Iowa  Code  §  21.6-3(b)  (1993). 
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violations.   The  declarations  of  the  various  state 
legislatures  repeat  the  themes  of  governmental 
accountability  and  the  self-governance.   Open  meetings  laws 
recognize  by  statutory  command  the  public's  right  to  attend 
meetings  of  governmental  bodies.   If  the  public's  right  of 
access  is  important  enough  to  warrant  statutory  protection, 
then  it  may  be  argued  that  the  statute  is  important  enough 
to  warrant  adequate  enforcement  efforts. 

For  a  variety  of  reasons,  however,  enforcement  of  open 
meetings  laws  far  too  often  is  an  afterthought.   The  surveys 
of  attorneys  general  and  of  local  prosecutors  show  that  open 
meetings  enforcement  is  not  a  priority  for  law  enforcement, 
and  reveal  many  procedural  requirements  and  statutory 
weaknesses  that  make  enforcement  impossible  in  many 
instances.   The  courts  have  been  reluctant  in  many  cases  to 
apply  enforcement  provisions,  particularly  in  cases  where 
prospective  relief  is  sought  by  citizens  attempting  to  halt 
an  impending  violation.   Many  appellate  courts  have  narrowly 
interpreted  enforcement  provisions,  limiting  their  potential 
for  enforcement. 

It  is  impossible  to  determine  which,  if  any,  of  these 
factors  is  primarily  responsible  for  the  lack  of  enforcement 
of  open  meetings  laws.   Each  may  be  addressed,  however,  by 
an  examination  of  the  two  major  philosophical  justifications 
of  punishment,  retribution  and  utilitarianism.   By  focusing 
on  the  just  deserts  of  punishment,  retributive  philosophy 
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fails  to  address  the  social  utility  of  openness  reflected  in 
open  meetings  laws.   Retribution  simply  demands  that  all 
offenders  be  punished;  the  effect  of  punishment  is  not 
considered,  nor  is  the  utility  of  punishment. 
Utilitarianism,  on  the  other  hand,  holds  that  punishment  is 
warranted  only  when  furthering  some  social  utility.   In  the 
context  of  open  meetings  laws,  that  social  utility  is 
openness,  or  the  protection  of  the  public's  statutory  right 
to  attend  the  meetings  of  governmental  bodies.   If 
punishment  fails  to  advance  social  utility,  then  punishment 
is  not  justified. 

Many  current  enforcement  provisions  fail  to  provide  a 
utilitarian  justification.   For  example,  a  statute  that  does 
not  allow  prospective  relief  but  that  in  practice  forces 
prosecutors  to  choose  between  civil  fines  and  criminal 
penalties  produces  a  purely  retributive  response  to  open 
meetings  violations.   A  prosecutor  is  not  only  forced  to 
choose  more  severe  sanctions,  but  often  must  also  produce 
evidence  of  intent  or  wilfulness  in  order  to  initiate 
prosecution.   The  social  utility  of  open  government  thus  is 
sacrificed  in  the  interest  of  harsh  punishment,  which  often 
results  in  no  enforcement  at  all. 

Lawmakers  must  revisit  open  meetings  enforcement 
sanctions  in  an  effort  to  replace  retributive  sanctions  with 
utilitarian  provisions.   All  enforcement  provisions  should 
have  as  an  all-encompassing  goal  the  furtherance  of  open 


274 
government.   The  suggestions  offered  by  the  model  statute 
are  by  no  means  the  only  solutions  to  the  problems,  but  they 
do  represent  a  step  toward  utilitarianism  in  open  meetings 
enforcement. 

A  utilitarian  system  of  open  meetings  enforcement  would 
draw  strength  from  judicial  discretion  rather  than  fall 
victim  to  appellate  court  opinions  limiting  the  practical 
use  of  certain  provisions.   By  focusing  on  proactive  relief 
whenever  possible  and  by  specifying  that  all  offenders 
receive  a  minimum  of  open  government  training,  the  courts 
would  be  unable  to  reject  punishment  altogether  in  any  case 
where  a  violation  is  proven.   The  courts  would  retain  some 
discretion  as  to  the  severity  of  punishment,  but  that 
discretion  would  be  limited  by  the  declaration  of 
enforcement  policy  requiring  the  courts  to  advance  the 
interests  of  open  government  in  all  cases. 

There  is  no  easy  solution,  however,  to  the  nagging 
problem  of  prosecutorial  discretion.   A  utilitarian  system 
of  enforcement  may  alleviate  the  problem  of  prosecutorial 
discretion  to  some  degree  by  giving  prosecutors  less  severe 
enforcement  provisions  to  choose  from  when  deciding  whether 
to  investigate  open  meetings  violations.   Prosecutors  may  be 
more  likely  to  enforce  provisions  that  place  primary 
emphasis  on  deterrence  and  education  as  compared  to  the 
current  provisions,  which  often  leave  prosecutors  with  no 
choice  but  to  seek  invalidation  of  governmental  decisions  or 
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file  civil  or  criminal  actions  seeking  fines  or  sentences. 
The  willingness  of  prosecutors  to  charge  their  political 
brethren  with  open  meetings  violations  depends  largely  upon 
the  vigilance  of  the  press  and  public  in  monitoring  the 
actions  of  governmental  officials.   The  news  media  must 
protest  whenever  an  open  meetings  violation  occurs,  and 
citizens  must  demand  enforcement  of  the  law  in  all  cases. 

Suggestions  for  Future  Research 
Other,  related  topics  for  future  research  are  raised  by 
the  preceding  analysis  of  open  meetings  enforcement.   Many 
of  the  variables  in  the  enforcement  scenario,  such  as 
prosecutorial  discretion,  the  relationship  between  state  and 
local  prosecutors,  and  the  relationship  between  evidence  of 
intent  and  prosecutorial  activity  merit  further  research  to 
better  explain  the  dynamics  of  open  meetings  enforcement. 
In  addition,  the  argument  of  many  survey  respondents  that 
many  open  meetings  violations  are  the  result  of  ignorance  of 
the  law  or  of  miscommunication  could  be  tested.   How  much  do 
public  officials  know  about  the  requirements  of  their 
state's  open  meetings  law? 

To  answer  these  questions,  some  attention  to  social 
scientific  literature  and  empirical  data  may  be  worth 
considering.   For  example,  research  into  the  knowledge  of 
public  officials  regarding  the  state  open  meetings  law  might 
help  identify  particularly  confusing  areas  of  the  law.   The 
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data  could  then  be  used  to  develop  training  sessions  for  all 
newly  elected  or  appointed  public  officials,  and  serve  as 
material  for  periodic  training  sessions  for  all  governmental 
bodies  subject  to  the  law.   Likewise,  research  into  the 
opinions  of  other  governmental  officials — clerks,  staff 
members,  and  municipal  attorneys — could  serve  as  a  starting 
point  for  developing  training  sessions  for  all  governmental 
employees.   Research  would  help  identify  misconceptions 
about  the  law's  requirements  and  measure  knowledge  of  open 
meetings  laws  to  help  make  the  case  for  more  training. 
Research  on  the  judicial  branch's  knowledge  of  and  opinions 
concerning  open  meetings  laws  would  offer  added  insight  into 
the  enforcement  process. 

Future  research  into  open  meetings  laws  should  not  be 
limited  to  enforcement,  however,  as  many  other  subjects 
merit  discussion.   The  methods  used  in  the  current  study  can 
be  applied  to  other  open  meetings  topics  of  interest  to  both 
governmental  officials  and  mass  media  law  scholars.   For 
example,  a  study  of  open  meetings  law  exempt ions--describing 
the  various  types  of  exemptions  and  how  they  have  been 
interpreted — could  identify  trends  between  the  states  and 
highlight  exemptions  based  on  questionable  grounds.   A 
separate  study  could  quantify  the  exemptions  chronologically 
to  track  legislative  activity  in  recent  years.   The  study 
would  show  the  types  of  exemptions  passed  recently  by  the 
various  states  and  compare  the  number  of  subject  matters  or 
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public  bodies  exempted  by  the  states.   Other  studies  could 
focus  on  judicial  interpretations  of  specific  types  of 
exemptions  or  analyze  future  challenges  to  open  meetings 
enforcement. 

Conclusion 
The  study  of  open  meetings  enforcement  is  only  the 
beginning  of  what  could  be  a  larger  examination  of  open 
meetings  laws  and  governmental  secrecy.   Future  study  might 
expand  this  study  to  produce  a  comparative  analysis  of  all 
provisions  of  open  meetings  laws.   Indeed,  with  the 
exception  of  a  chapter  on  open  meetings  laws  in  a  1985 
treatise  on  information  law/"  the  last  published  scholarly 
overview  of  state  open  meetings  laws  appeared  in  1973."" 
The  many  changes  to  open  meetings  laws  through  statutory 
amendment  or  judicial  interpretation  in  recent  years  could 
serve  as  the  basis  for  a  national  study  of  open  meetings 
laws  as  many  statutes  near  their  thirtieth  or  even  fortieth 
anniversaries.   The  study  could  document  the  development  of 
precedent  through  judicial  opinions  and  review  legislative 
amendments  through  the  years  in  an  effort  to  highlight  the 
strengths  and  weaknesses  of  the  various  state  statutes. 


""  Burt  Braverman  and  Frances  J.  Chetwynd,  Information 
Law  §  3  (PLI  Press  1985) . 

"'  Guy  Wickham,  Let  the  Sun  Shine  In!  Open  Meeting 
Legislation  Can  Be  Our  Key  to  Closed  Doors  in  State  and 
Local  Government,  68  N.W.U.L.R.  480  (1973). 
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Any  further  study  of  open  meetings  laws,  however,  would 
be  incomplete  without  discussion  of  the  ways  in  which 
government,  and  hence  governmental  meetings,  are 
changing  as  American  government  enters  the  electronic  age. 
Open  meetings  laws  were  created  in  an  age  during  which 
meetings  took  place  only  in  government  buildings,  and  at  a 
time  during  which  officials  could  effectively  communicate 
only  by  telephone  or  in  person.   Today,  government  officials 
communicate  by  electronic  mail  and  participate  in  meetings 
from  distant  locales  by  means  of  electronic  teleconferencing 
or  videoconferencing.   Indeed,  governmental  meetings  in  the 
future  may  not  require  the  physical  presence  of  a  single 
member  of  the  agency,  unless  the  law  requires  that  a 
physical  meeting  take  place. 

The  technological  advances  of  government  will  create 
challenges  for  public  access  to  governmental  proceedings  and 
will  make  enforcement  of  open  meetings  laws  an  even  more 
critical  component  of  open  meetings  laws.   If  the  public  is 
to  preserve  its  statutory  right  to  attend  the  meetings  of 
governmental  bodies,  officials  must  face  a  realistic  threat 
of  enforcement.   Today's  technological  advances  offer  public 
officials  a  new  means  for  violating  the  open  meetings  law. 
The  enforcement  provisions  of  state  open  meetings  laws  must 
become  a  more  realistic  threat  and  a  more  utilitarian 
reality  if  the  people  are  to  monitor  the  activities  of  their 
elected  representatives. 
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